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[B-206999.6]

Bids—Estimates of Government—Faulty—Cancellation of
Invitation—Incumbent Contractor’s Advantage—Unfairness
Possibility

An agency’s cancellation of a solicitation after bid opening is not unreasonable
where the estimated quantities in the solicitation for the major portion of work are
based on quarterly reports of the incumbent contractor, one of which an audit has
called into question, and it reasonably appeared that the incumbent contractor
could have had an unfair competitive advantage.

Matter of: Downtown Copy Center, December 6, 1982:

Downtown Copy Center (DCC) protests the cancellation of solici-
tation No. IFB-82-03 by the Federal Communications Commission
(FCC). The solicitation sought a contractor to supply services, in-
cluding personnel and equipment, for the search, duplication, and
sale to the general public of certain documents maintained by the
FCC. The contractor was also to furnish coin-operated copiers for
use by the public.?

DCC has also filed suit against the FCC in the United States
Claims Court, seeking injunctive and declaratory relief.2 Downtown
Copy Center v. The United States, Civil Action No. 527-82C. By
order dated October 29, 1982, the court requested an advisory opin-
ion from our Office. This decision is in response to that request.

The central issue of the case is whether the existence of inaccu-
racies in the solicitation’s volume estimates provided a reasonable
basis for cancellation of the solicitation after bid opening. As dis-
cussed below, we conclude that the cancellation was justified. We
therefore deny the protest.

The FCC issued the solicitation on February 18, 1982. Section C
of the solicitation contained a bidding schedule for services for the
initial year of the contract and two l-year options. The schedule
listed 13 categories of services, such as duplication services and
search services, and provided an estimate of the yearly volume of
work projected for each category. A footnote to the schedule cau-
tioned that estimated volumes were not to be construed as actual
requirements.

The solicitation specified that award would be made on the basis
of the lowest bid as determined by multiplying the unit prices bid
for each item by the estimated quantities specified and then adding
the totals for each of the 8 years. The contractor would retain the
revenue generated from sales under the contract. DCC was the in-

! This contract apparently falls within section 11 of the Federal Advisory Committee Act, 5 U.S.C. Appendix
e e Cormomton 55 Gy, Gon, 338 (1080, BEL GPD 525 s procaremont wes conducted
under the Federal Procurement Regulations.

2 The Federal Courts Improvement Act of 1982, Pub. L. 97-164, which became effective October 1, 1982 (28
U.S.C. 1 note), established tﬂe_ United States Claims Court and the United States Court of Agpeals for the Feder-
al Circuit, replacing the United States Court of Claims and the United States Court of

Appeals. Under the Act, the United States Claims Court has jurisdiction 20 afford complete relief on any con-
tract claim brought before the contract is awarded * * *.” 96 Stat. 39, § 133(a), April 2, 1982, 28 U.S.C. 1491(a).

ustoms and Patent
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cumbent contractor and had held the contract, through option ex-
ercises and extensions, for the previous 7 years.

At a pre-bid conference on March 4, prospective bidders request-
ed copies of DCC’s quarterly reports, which were the source of some
of the solicitation’s volume estimates. On that same day, the FCC
issued an amendment to the solicitation substantially increasing
the estimated volumes. The FCC subsequently received additional
requests from prospective bidders to make available DCC's quarter-
ly reports. In a letter dated March 18, the FCC responded by stat-
ing that it only had on file three quarterly reports for 1981 and one
for 1977. The letter set forth figures from those reports for April
1981 to December 1981.

The FCC opened bids on April 16. DCC’s low bid of $1,087,777.50
was the lowest of the six received. On April 29, the third low
bidder, TS Infosystems Inc. (TSI), filed a protest with this Office
contending that the solicitation contained inaccurate volume esti-
mates and that DCC was nonresponsible because of allegedly poor
service it was rendering under the current contract.?> Automated
Datatron Incorporated (ADI), the second low bidder at $1,093,291,
protested to this Office on April 30, alleging that DCC's bid was
mathematically unbalanced.

After bid opening, the FCC requested the Defense Contract Audit
Agency (DCAA) to audit DCC’s records to determine whether the
firm had submitted an unbalanced bid and whether DCC'’s quarter-
ly reports were accurate.

. The DCAA reviewed DCC's records for the last quarter of 1981
and, in a July 2 report, stated that it found no basis to challenge
DCC’s proposed prices. The DCAA cautioned, however, that its con-
clusion was based on the assumption that the solicitation’s volume
estimates were accurate. That assumption, the DCAA explained,
might not be realistic for the following reasons:

1. The audit of duplication services for the last quarter of 1981
revealed a disparity of 88 percent between DCC’s quarterly report
figure of 457,428 copies and DCAA’s audit figure of 632,695 copies.

2. The DCAA was unable to verify the volume of copies from
coin-operated machines since DCC did not maintain independent
meter readings for those machines but relied on meter readings
from maintenance records.

3. DCC was unable to provide time records to substantiate the
charges for search services. In addition, invoices for those services
were not always consistent with respect to the method of billing.

4. DCC did not retain the supporting data that were the bases of
its quarterly reports.

On September 8, the FCC canceled the solicitation, stating that
“the estimates * * * were probably in error and could have given

3 We dismissed ’!I‘S‘sls prutest on procedural gruunds TSInfosystem Inc., B-206999.3, May 18, 1982, 82-1 CPD

479. On June 11, d that we r and that request was pendmg when the FCC
canceled the solicitation, -
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an unfair advantage to the incumbent contractor.” TSI and ADI
subsequently withdrew their protests. On September 21, DCC filed
a protest with the FCC, challenging the cancellation. The FCC
denied the protest on September 30. DCC subsequently brought its
action before the Claims Court on October 13 and filed this protest
on October 15. '

The FCC contends that it was reasonable to assume, based on the
DCAA report, that the solicitation’s volume estimates were inaccu-
rate and that the inaccuracies could have been prejudicial to the
other bidders vis-a-vis DCC. In this regard, the FCC asserts that
the Government had a duty to include in the solicitation the most
accurate information available. Since one of DCC’s quarterly re-
ports was shown to be inaccurate and the supporting data for the
report inconsistent or missing, the FCC continues, it was reason-
able to conclude that the volume estimates based on those reports
did not represent the most accurate information. The FCC also as-
serts that since DCC had access to accurate volume estimates, it
was reasonable to believe that DCC might have had an unfair ad-
vantage, particularly since the difference between the bids of DCC
and ADI was only $5,513.50.

DCC challenges the FCC’s assertion that the inaccuracies in the
volume estimates were sufficient to justify cancellation. First, DCC
alleges that the FCC’s reliance on the 38 percent disparity in one
category of services for one quarter of the year was improper. In
this regard, DCC offers the affidavit of Dr. Charles R. Mann, a sta-
tistical analyst who reviewed DCC’s duplication services records for
all of 1981. Dr. Mann states that his review of the records indicates
that, while the DCAA’s figures for the last quarter of 1981 were es-
sentially correct, DCC’s volume of duplication services for that
entire year was 2,309,362 copies, or only 17.73 percent more than
the estimate of 1,900,000 copies that the solicitation projected for
the first year of the contract.

DCC also asserts that inaccuracies in the solicitation’s overall
volume estimates were minimal. DCC states that Dr. Mann exam-
ined DCC'’s records for the volume of coin-operated copying in 1981
and found that the solicitation underestimated that volume by only
106,533 copies, or approximately 7 percent. Since the FCC did not
allege that any of the remaining solicitation estimates were inaccu-
rate, DCC believes that it can be assumed that they are correct. On
this basis, DCC calculates the overall percentage of error in the so-
licitation’s volume estimates at 10.11 percent. Neither 10.11 per-
cent nor 17.73 percent, DCC asserts, represents a substantial error.
"~ DCC also argues that it clearly had no prejudicial “insider’s” ad-
vantage since the figures in its reports represented the volume of
work that the firm believed to be accurate. In addition, DCC as-
serts that, since the FCC failed to show that DCC would have been
displaced as low bidder or that any bidder would have altered its
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prices based on different estimates, the FCC has not proved the ex-
istence of prejudice here.

The cancellation of an invitation for bids after bid prices have
been exposed can have a deleterious effect on the competitive bid
system. For that reason, cancellation is improper unless there is a
cogent and compelling reason which justifies the cancellation.
Massman Construction Co. v. United States, 60 F. Supp. 635 (Ct.
ClL), cert. denied 325 U.S. 866 (1945); Federal Procurement Regula-
tions (FPR) § 1-2.404-1(a). A contracting officer, however, has broad
discretion in determining whether a cogent and compelling reason
exists, Marmac Industries, Inc., B-203371.5, January 8, 1982, 82-1
CPD 22, and thus a determination to cancel a solicitation after bid
opening is not legally objectionable unless there clearly is no rea-
sonable basis for it. Central Mechanical, Inc., B-206030, February
4, 1982, 82-1 CPD 91.

Cancellation obviously is appropriate where the supplies or serv-
ices sought by the solicitation are no longer needed, see FPR § 1-
2.404-1(b)2), or where, because of deficient specifications, award
under the solicitation would not satisfy the Government’s needs.
Keco Industries, Inc., B-191856, April 5, 1979, 79-1 CPD 234. In ad-
dition, there are certain situations where, despite the strong public
policy against cancellation after bid opening, such cancellation is
appropriate in light of other equally important considerations con-
cerning the competitive bid system. For example, under certain cir-
cumstances an agency’s failure to solicit its incumbent contractor
would prevent the full and free competition envisioned by the pro-
curement statutes; cancellation and resolicitation to remedy that
problem is appropriate. See Scott Graphics, Inc.; Photomedia Corp.,
54 Comp. Gen. 973 (1975), 75-1 CPD 802. Similarly, where estimates
in a solicitation are found to be other than a reasonably accurate
representation of actual anticipated requirements, cancellation is
required to preclude the possibility of an award that would not
result in the lowest cost to the Government and to provide bidders
an opportunity to structure their bids on a more realistic represen-
tation of anticipated needs. Edward B. Friel, Inc., 55 Comp. Gen.
231 (1975), 15-2 CPD 164; Photo Data, Inc., B-188912, July 29, 1977,
17-2 CPD 62. Perhaps even more significantly, cancellation is ap-
propriate whenever it reasonably appears that for some reason fair
and equal competition—or competition on an equal basis—might
have been thwarted. Photo Data, Inc., supra; 49 Comp. Gen. 251
(1969); see also The Franklin Institute, 55 Comp. Gen. 280 (1975, 75-
2 CPD 194.

In this case, we believe the contracting officer had a reasonable
basis for the determination to cancel. Although the DCAA report
reflected DCC’s records for only one quarter of 1 year and con-
cerned only four of the 13 categories under the solicitation, the
report did indicate a 38 percent discrepancy between the volume of
duplication reported by DCC during the last quarter of 1981 and
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the DCAA’s audit figures for that period, and that discrepancy was
substantial. In addition, the DCAA found DCC’s recordkeeping to
be so lacking that the DCAA was unable to verify the incumbent’s
quarterly estimates for search services and coin-operated copying,
the other two categories in which DCC’s quarterly reports formed
the basis for the solicitation’s volume estimates. Those three cate-
gories represented the major items of work under the solicitation,
as exhibited by the fact that the bid prices for that work constitut-
ed between 77 and 80 percent of the total price bid by each of the
three lowest bidders. Finally, the FCC, for whatever reason, appar-
ently, did not have on file a complete set of quarterly reports for
any one of the 7 years that DCC had been performing the contract.
Thus, the FCC had no historical data by which to verify the volume
estimates but, practically speaking, had only volume figures from
DCC’s quarterly reports filed in 1981, a portion of which the DCAA
report called into question.

The record does not indicate whether the FCC’s lack of data
stems from the agency’s apparent failure to demand continuous
and more complete information from DCC during the contract or
from DCC’s apparent failure to supply that information. In either
case, it resulted in a situation where, we think, the contracting offi-
cer could reasonably view the validity of the solicitation estimates
as questionable. While the DCAA’s conclusion regarding one quar-
ter of 1 year did not automatically warrant a conclusion that a 38
percent discrepancy was likely for the other quarters, neither did it
provide the contracting officer with any basis for confidence in the
reliability of the other figures reported to the agency by DCC.
Moreover, while DCC’s statistical expert states that his review
showed a 17.73 percent discrepancy for the entire year and not a 38
percent discrepancy, we cannot say that the contracting officer
acted unreasonably in relying on the reported 38 percent disparity
or that, given the large volume (1.9 million copies) involved, even a
17.73 percent variation is not a significant one.

Moreover, given the small difference between the DCC and ADI
bids (approximately $5,500 on bids exceeding $1 million), we think
the contracting officer could reasonably believe that DCC could
have had an unfair advantage, or at the very least could appear to
have had such an advantage, in light of the apparent understated
estimates. While DCC argues that no bid would have been different
if more accurate estimates had been used, we think it is more rea-
sonable to conclude otherwise and that DCC could have had the
benefit of an unfair advantage as a result. This advantage, we
think, could have manifested itself in how DCC, as the only bidder
in a position to know that significantly more duplicating work and
perhaps other work would be required than indicated by the invita-
tion for bids, chose to structure its pricing. Obviously, given the
small difference between the two low bids, if DCC chose to bid
lower than it otherwise would have on the basis of its superior

407-381 0 -- 83 - 2
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knowledge, it might well have been the low bidder solely for that
reason. Similarly, if the second low bidder would have bid lower on
the basis of more realistic higher estimates, DCC might have been
displaced as low bidder. See Photo Data, Inc., supra. Although the
record doesn’t establish that either of these possibilities in fact
would have occurred, the importance of protecting the integrity of
the competitive bidding system and of preventing even the appear-
ance of an unfair competitive advantage provides sufficient basis
for canceling a solicitation in the face of a reasonable possibility
that a bidder had an unfair advantage. See 49 Comp. Gen. 251,
supra.

We note DCC’s further assertion that it could have gained no
undue competitive advantage because it did not know, any more
than its competitors did, that the data in its quarterly reports was
inaccurate. The simple answer to that is that it is just not reason-
able to expect that DCC would not or should not have known the
actual volumes of work provided. Even if DCC in fact was not
aware of the discrepancies when it computed its bid, DCC must be
charged with constructive knowledge of the actual figures.

In the course of these proceedings, the FCC has advanced various
other reasons for canceling the solicitation. DCC challenges them
on the basis that they were developed in response to the Claims
Court suit and the protest and were not identified by the contract-
ing officer in the notice of cancellation as a basis for cancellation.
We point out that while the cancellation notice did only refer to
inaccurate estimates and unfair competitive advantage, that would
not estop the agency from establishing that it did have other rea-
sons for canceling. The record before us, however, is not fully de-
veloped with respect to these other reasons, and we were not able
to develop the record further in view of the court’s request that we
issue this decision by December 6. Therefore, we have not consid-
ered whether the other reasons advanced by the FCC independent-
ly justify the cancellation.

The protest is denied.

[B-207994]

Miscellaneous Receipts—Special Account v. Miscellaneous
Receipts—Refund of Excess Payments v. Sale Proceeds—
Membership in International Organizations

Repayments of money the United States has contributed to the International Natu-
ral Rubber Organization (INRQ), which have been returned as excess due to the con-
tributions of new members to the INRO or due to a reduction in the amount of
rubber imported by the United States, are refunds and may be credited to the ap-
propriation enacted for contributions to INRO. Repayments which constitute pro-
ceeds of the sale of rubber may not be credited to the account but must be deposited
into the Treasury as miscellaneous receipts.
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International Organizations—International Natural Rubber
Organization—Excess Membership Contributions—Retention
and Investment

General Accounting Office (GAO) has no legal objection to the retention of excess
funds in an account where they will be invested by the INRO for the benefit of indi-
vidual member governments, as the fund will be in custody of the INRO itself
rather than of the United States. However, any earnings or interest from these in-
vestments received by the United States must be deposited in the Treasury as mis-
cellaneous receipts.

Miscellaneous Receipts—Interest—Investments—Interest/
Earnings Paid to U.S.—Excess Funds in International
Organization’s Custody

General Accounting Office (GAO) has no legal objection to the establishment of a
separate account for deposit of excess funds pursuant to the International Natural
Rubber Agreement under which the United States has management and investment
control yet physical custody of the funds remains with the INRO. However, any
funds actually received by Treasury must be deposited into miscellaneous receipts.

Matter of: International Natural Rubber Organization—
Return of United States Contribution, December 6, 1982:

The Deputy General Counsel of the Department of the Treasury
has requested this Offices’s advice on the disposition of certain tem-
porary excess funds now held by the International Natural Rubber
Organization (INRO) and available for distribution to several INRO
member countries, including the United States. The funds in ques-
tion include a portion of the United States’ initial contribution to
the INRO’s buffer stock account for the acquisition and mainte-
nance of a stockpile of natural rubber as provided for in the Inter-
national Natural Rubber Agreement, U.N. Doc. No. TD/rubber/15/
Rev. 1 (effective October 1, 1980). Funds currently are available to
return to the original member countries either (1) because addition-
al members have joined the Agreement and their initial countribu-
tions have increased the total organization funds beyond what is
immediately necessary for current buffer stock operations; or (2)
because the United States’ proportionate share has been reduced
based on a comparison of the amount of rubber it has imported in
relation to the amount imported by other member countries (a “re-
duction in trade share,” as termed by the Department of Treasury).
It is also possible that proceeds from the sale of rubber might be
returned to the United States, although it is not clear that the
INRO has the authority to do so prior to the termination of the
Agreement.

The Department of the Treasury anticipates that in the future
the INRO will ask member countries for additional contributions to
the buffer stock fund. It also expects that from time to time the
INRO will continue to distribute excess funds resulting from buffer
stock operations.
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The Treasury Department received an appropriation for $88 mil-
lion for contributions required by the Agreement, under Pub. L.
No. 96-369, 94 Stat. 1351 (1980), Pub. L. No. 96-536, 94 Stat. 3166
(1980), and Pub. L. No. 97-12, 95 Stat. 95 (1981) (each incorporating
H.R. 7583, 96th Cong., 2d Sess. (1980)). The full amount has been
obligated for the United States’ fulfillment of its obligations under
the Agreement. The appropriation was charged with the initial
United States contribution of about $5 million to the INRO.

The issue on which Treasury has requested our opinion involves
the treatment of excess funds. The INRO has offered its members
three options for the distribution of excess funds. At the request of
the members, the INRO will (1) physically return the funds to the
member country; (2) retain the funds in an account where they will
be invested by INRO for the benefit of individual member govern-
ments or (3) establish a separate account for the particular mem-
ber’s excess funds, over which the member will retain investment
control.

The Treasury Department would prefer Option One, but only if
the funds could be redeposited into the account set up to fund the
INRO. If Option One would necessitate the deposit of the monies
into the general fund of the Treasury, it is our understanding that
the Treasury Department would prefer either Option Two or
Option Three.

In our opinion, the Treasury Department may legally exercise
any of the three options. If Option One is exercised, the returned
funds may be recredited to the appropriation account only if they
represent a reduction in the United States contribution due to in-
creased membership in the INRO or the reduction of the United
States trade share. If, on the other hand, any portion of the repay-
ment is derived from the sale of rubber, the entire repayment must
be deposited in the Treasury as miscellaneous receipts. Our reasons
are discussed below.

Option One

As a general proposition, absent specific statutory authority all
funds received for the use of the United States must be deposited
in the general fund of the Treasury as miscellaneous receipts. 31
U.S.C. § 3302 (formerly §484).! However, there are two instances
in which this general rule does not apply. The first is in the case of
a revolving fund. In a revolving fund, Congress authorizes the con-
tinuous provision of a service and, after an initial capital contribu-
tion to the fund, permits the continuing services to be financed by
the income generated by the activity itself. By specific statutory
authority, payments to a revolving fund are recredited to the fund
account and are immediately available for obligation.

! Title 31 was recodified by Pub. L. 97-258, September 13, 1982.



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 73

The appropriation for United States contributions to the INRO’s
buffer stock account does not contain authority to set up a revolv-
ing fund. Further, such authority was not sought at the time the
appropriation was requested. See, FY 1981 Budget Estimate, Treas-
ury Department, reprinted with, 4 Hearings on H.R. 7583 before H.
Subcomm. on Treasury, Postal Service and General Government
Appropriations, 96th Cong., 2d Sess. 431-32 (1980) (“House Hear-
ings”).

The second exception to the general rule requiring deposit of
funds into miscellaneous receipts relates to certain permitted re-
payments to appropriations. These repayments to appropriations
are classified into two specific categories: reimbursements and re-
funds. See GAO Policy and Procedures Manual for the Guidance of
Federal Agencies, Title VII, section 18. Reimbursements are sums
received as a result of commodities sold or services furnished either
to the public or to another Government account, which are author-
ized by law to be credited directly to a specific appropriation. GAO,
Glossary of Terms Used in the Federal Budget Process, p. 74 (PAD-
81-27, March 1981). In the case of the INRO Agreement, the return
of money directly to the appropriation has not been authorized by
law. Thus, the question narrows itself to whether the funds re-
turned by INRO are refunds.

Refunds are defined in Title VII, section 18.2(2) of the Policy and

Procedures Manual as follows:
Refunds are repayments for excess payments and are to be credited to the appro-
priation or fund accounts from which the excess payments were made. * *

[Rlefunds must be directly related to previously recorded expenditures and are re-
ductions of such expenditures.

Refunds are also explained in Treasury Department—GAO Joint
Regulation No. 1, reprinted as Appendix B to Title VII of the
Policy and Procedures Manual. The Joint Regulation description is
as follows:

Refunds to appropriations * * * represent amounts collected from outside sources
for payments made in error, overpayments, or adjustments for previous amounts
disbursed * * *.

If the funds to be distributed by the INRO can be classified as
refunds, they may be recredited to the appropriation account to be
available for obligation when future contributions are required.

When the return of funds is due to the reduction of the initial
United States contribution, either because of the addition of new
member countries or the lowering of the United States trade share,
the return can be considered an adjustment to an amount previous-
ly disbursed, and, therefore, a refund. Thus, amounts returned
from the INRO for those reasons may be credited to the appropri-
ation and used for future contributions without congressional
action. Cf. 39 Comp. Gen. 647 (1960) (amounts refunded to the
United States due to contract violations may be credited to the ap-
propriation from which the payments were made. Deposit of the
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funds into Treasury as miscellaneous receipts would deplete the ap-
propriation and defeat the purpose of the program).

However, a return of funds which results from the buying and
selling of natural rubber by the INRO may not be considered a
refund. Proceeds from a sale are not excess payments. Once a con-
tribution has been used to purchase rubber, its purpose is fulfilled.
Were the money returned to the appropriation account, a revolving
fund would be established without Congressional authority. The
proceeds from the purchase and sale of natural rubber are more
like interest earned on trust funds (B-108439, April 13, 1978) or
user fees received from AID employees for Government-provided
overseas housing (B-192035, August 25, 1978), both of which we re-
quired to be deposited in miscellaneous receipts.

Thus, if Treasury chooses Option One, proceeds of sales must be
deposited in miscellaneous receipts. However, returns due to the
additional membership of countries or the reduction of the United
States trade share may be credited to the appropriation.

We understand that the Treasury Department’s intention is to
establish a single procedure to be followed for all future disburse-
ments by the INRO. Clearly, if all the funds returned at a given
time are due to additional members or a reduction of the trade
share (and adequate tracing exists to verify this), the money can be
redeposited into the appropriation account. However, as has been
informally discussed with the Treasury Department, a problem
exists when these funds are commingled with the proceeds of sales
of rubber and returned to the U.S. without an adequate means of
tracing the basis for the returns. If the basis for the funds cannot
be determined, all commingled funds must be deposited into the
general fund of the Treasury as miscellaneous receipts.

Option Two

Option Two involves the retention and investment of excess con-
tributions and future earnings by the INRO for the benefit of
member nations which elect such treatment. Under Option Two,
the INRO would retain the excess funds in the Buffer Stock Ac-
count. The INRO would invest the excess funds for the benefit of
individual member governments, with income resulting from the
retained funds accruing to the individual accounts. Reinvestment
of the earnings presumably would result in reduced need for future
contributions and increased distribution at the end of the Natural
Rubber Agreement.

We have no legal objection to this proposal. In fact, the Congress
appears to have contemplated that the INRO would retain accumu-
lated excess fund. During the appropriations hearings at which the
Natural Rubber Agreement contribution was discussed, the follow-
ing interchange occurred between Subcommittee Chairman Steed
and two State Department witnesses.
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Mr. STEED. * * * [Sluppose you find yourself in a lucrative profitable position.
Now you have enough stock on hand to meet your future needs, and you have a lot
of cash, what happens with the cash?

Mr. CALINGAERT. Before termination of the agreement?

Mr. ODGEN. Any profits the organization makes would be invested in high-yield
bonds or whatever investment the agreement felt was most appropriate. Then at the
end of the agreement, any profits would be redistributed to all the member coun-
tries on the basis of their contributions to the agreement. So the money would stay
in the agreement until the end. House Hearings, cited above, at 418.

The INRO itself has not yet determined whether it is authorized
to pay out either principal or accrued interest to member countries
under Option Two prior to the termination of the agreement. As-
suming that the INRO does have this authority, any funds dis-
bursed to the United States, including earnings or interest, must be
deposited as miscellaneous receipts (excluding refunds, as discussed

above). See B-108439, April 13, 1978.

Option Three

Option Three involves retention of credits in the Buffer Stock Ac-
count, with the establishment of a separate account in which the
investment of funds is controlled by the individual member coun-
try. It is basically indistinguishable from Option Two except that
INRO would not maintain control over the investments. We have
no legal objection to Option Three, as long as INRO maintains
physical custody of the funds. As with Option Two, any funds over
which Treasury gains physical control must be deposited into mis-
cellaneous receipts.

Conclusion

In summation, the Department of the Treasury may choose Op-
tions One, Two, or Three. If it selects Option One, monies returned
to the United States due to increased membership in the INRO or
the reduction of the United States trade share may be recredited to
the appropriation account. However, if any of the returned funds
constitute proceeds from the sale of rubber which cannot reason-
ably be segregated from refunds due to increased membership or
reduction of trade share, the entire amount of the return must be
deposited as miscellaneous receipts. Options Two and Three
present no legal difficulties, as INRO would maintain custody of
the funds. However, any funds paid out to the United States prior
to the termination of the agreement as a result of the investment,
such as earnings or interest, must be deposited as miscellaneous re-
ceipts.

[B-208393]

Sales—Bids—Deposits—Insufficiency—Waiver—De Minimus
Rule

In solicitation for a contract of sale requiring a bid deposit of 20 percent of the bid,
a Qeﬁgiency of $100 on a deposit of $78,522 is de minimus, and properly may be
waived.
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Sales—Bids—Deposits—Personal Checks—Sufficiency of Funds
Verification—Right to Financial Privacy Act (1978)

When both Department of Defense manual covering disposal of property and solici-
tation for contract of sale specifically permit bid deposit to be in the form of a per-
sonal check, contracting officer may accept such a check and need not attempt to
determine whether it is backed by sufficient funds.

Agents—Of Private Parties—Authority—Contracts—Time for
Submitting Evidence—Bid Deposits in Sales Solicitation

Evidence of agent’s authority may be established after bid opening, even when so-
licitation attempts to make submission of such information a matter of bid respon-
siveness. Alleged back-dating of statement of agent’s authority therefore does not
affect validity of award.

Contracts—Protests—General Accounting Office Function—
Independent Investigation and Conclusions—Speculative
Allegations

1t is not part of General Accounting Office’s bid protest function to conduct investi-
gations to determine whether protester’s speculative allegations are valid.

Matter of: Marine Power and Equipment Company, Inc.,
December 7, 1982:

Marine Power and Equipment Company, Inc. protests the sale of
three surplus vessels—two large, covered lighters and an aircraft
transportation lighter—under Invitation for Bids No. 60-2048,
issued by the Defense Logistics Agency’s Defense Property Disposal
Service (DPDS). On an “all or nothing” bid for the three items,
Alaska Towing Company was high at $367,611.11. Marine Power
makes a number of arguments regarding the alleged nonrespon-
siveness of the high bid. We find these arguments without legal
merit, and consider Marine Power’s other grounds of protest, in-
cluding Alaska Towing’s alleged violation of criminal statutes, to
have no effect on the validity of the award. We therefore deny the
protest.

Facts:

The sale in question took place in Pearl City, Hawaii, with bid
opening at 9 a.m. on June 22, 1982. The record shows that on June
18, Alaska Towing called from its Seattle, Washington office to ask
whether DPDS had received its bid, sent by priority mail; subse-
quent telephone calls established that up to the morning of bid
opening, the bid had not been received. For this reason, the record
further indicates, Alaska Towing arranged for an agent to submit
its bid. This individual offered his personal check in the amount of
$73,422.22 as a bid deposit. When Alaska Towing’s bid package ar-
rived on June 23, the firm requested the contracting officer to open
it and substitute the bid deposit contained therein for the agent’s
check. The contracting office refused, on grounds that late bids
must be returned unopened to the bidder; Alaska Towing, however,
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arranged for an agent (unidentified in the record—possibly the
same one who submitted the bid) to pick up the bid package and
present the firm’s check to the contracting officer. This substitu-
tion, the record indicates, was accomplished on either June 23 or
June 24.

Marine Power argues that Alaska Towing’s bid should have been
rejected as nonresponsive because the deposit submitted by the
agent was $100 less than the required 20 percent of the bid. In ad-
dition, Marine Power alleges that the agent’s check was drawn on
insufficient funds, and that DPDS improperly accepted the substi-
tute check. Marine Power also argues that Alaska Towing’s bid was
nonresponsive because it was not accompanied by a notarized state-
ment of the agent’s authority, as required by the solicitation, and
that such a statement, provided by Alaska Towing after bid open-
ing, was back-dated, so that its submission to DPDS was a criminal
act, warranting cancellation of the award. Finally, Marine Power
alleges that Alaska Towing’s presumed payment to the agent con-
stituted an improper contingent fee.

Bid Deposit Amount:

Marine Power argues that the $100 deficiency on the bid deposit
is material, and should not have been waived by the sales contract-
ing officer. However, the agency correctly points out that the De-
fense Disposal Manual specifically authorizes contracting officers
to waive “inconsequential” deficiencies in bid deposit amounts
when rejection of the bid would not be in the best interest of the
Government. See DOD 4160.21-M, Ch. XII, par. C.3.a. (July 1979).

While Marine Power argues that this manual is without the
force and effect of law, it is issued pursuant to the Federal Proper-
ty and Administrative Services Act of 1949, as amended, and we
have recognized and applied it previously. See, for example, Marine
Power & Equipment Co., Inc., B-189693, January 17, 1978, 78-1
CPD 36. Thus, the first issue for our consideration is whether the
$100 deficiency in Alaska Towing’s bid deposit was “inconsequen-
tial.”

Since at least 1975, we have given clear expression to the de min-
imis doctrine in protests concerning procurements where bid bonds
are required. In Arch Associates, Inc., B-183364, August 13, 1975,
75-2 CPD 106, we held that a bid bond of $55,000, or $284 less than
the required 20 percent of the bid—a deficiency of .514 percent—
was de minimis and could be waived as a minor informality. We
see no reason not to apply this rationale to bid deposits, since the
purpose of either a bid bond or bid deposit is to protect the Govern-
ment’s interests in the event of the bidder’s default. See generally
39 Comp. Gen. 796 (1960). A bid bond guarantees that a bidder will
execute all documents necessary to create a binding procurement
contract; a bid deposit, while applied to the purchase price of the
goods being sold by the Government, obligates the bidder not to

407-381 0 - 83 - 3
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withdraw before award and to pay the full purchase price. If the
bidder fails to fulfill these obligations, the Government may retain
the deposit as liquidated damages. See DOD 4160.21-M, Ch. XII,
par. M4. .

Alaska Towing’s deficiency amounts to .136 percent of the re-
quired bid deposit. We see no way in which this deficiency could
adversely affect the Government’s ability to protect its interests. It
is clearly de minimis, or in the language of the DOD Manual, “in-
consequential,” and we find that it was probably waived by the
sales contracting officer. Compare Davisville Construction Co., B-
190080, December 12, 1977, 77-2 CPD 456 (refusing to apply the de
minimis doctrine to a 50 percent deficiency); Capital Coatings, B-
186608, June 28, 1976, 76-1 CPD 416 (refusing to apply de minimis
to a 16 percent deficiency).

Bid Deposit Check:

1. Alleged Insufficient Funds:

Marine Power’s allegation that the personal check of Alaska
Towing’s agent was not backed by ‘sufficient funds is based on a
letter of June 28 from the business partner of the agent to DPDS,
protesting rejection of another bid. The letter suggests that the
contracting officer either knew or should have known that the
agent’s check would be dishonored. In advancing this as a basis of
protest, Marine Power implies that the contracting officer had an
affirmative duty to determine that the check was backed by suffi-
cient funds before making award to Alaska Towing.

Although some of our decisions, B-158864, May 16, 1966, and B-
154922, September 23, 1964, for example, indicate that in the past,
sales contracting officers have attempted to make such determina-
tions by contacting banks on which personal checks were drawn,
we question whether such information would be available today
without the agent’s authorization because of the restrictions on dis-
closure of financial records in the Right to Financial Privacy Act of
1978, 12 U.S.C. § 3402 (Supp. IV 1980). Moreover, there is nothing
in the Defense Disposal Manual that requires the contracting offi-
cer to make this type of determination. Rather, deposits on proper-
ty sold by the Department of Defense may be in any one or a com-
bination of forms, specifically including personal checks. See DOD
4160.21-M, Ch. XII, par. M.4. The general terms and conditions of
sale (Standard Form 114C), incorporated by reference in the solici-
tation for the protested sale, require only that uncertified personal
or business checks be first party instruments. If an uncertified
check is not paid by the drawee for any reason, 114C states, this
form of deposit will no longer be accepted from the bidder who ten-
dered the check. We cannot conclude that the contracting officer
should have rejected the agent’s personal check, since it was a first
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party check and the agent had not, to our knowledge, previously
presented uncertified checks that had been dishonored.

We note, however, that both Defense Acquisition Regulation § 7-
2003.25 (DAC 76-26, December 15, 1980) and Federal Procurement
Regulations § 1-10.102-2 (1964 ed. amend. 184, October 1977) re-
quire bid guarantee checks to be in certified or cashier’s form, and
we are suggesting that, at least for sealed bid sales, DPDS consider
adopting a similar policy. Personal checks may not adequately pro-
tect the Government’s interests, since they are subject to such
events as insufficient funds and stop payment orders, and do not
represent the firm commitment required to form binding legal con-
tracts. See Edward D. Griffith, B-188978, August 29, 1977, 77-2
CPD 155.

2. Substitution of Checks:

Marine Power argues that the substitution of Alaska Towing’s
check for that of the agent on the day following bid opening consti-
tuted an improper acceptance of a late bid deposit. In the absence
of clear evidence that the agent’s check would have been dishon-
ored, and in view of our determination that it was an adequate bid
deposit, both as to amount and form, we believe the substitution
was simply the replacement of one valid negotiable instrument ac-
ceptable as a bid deposit by another. Therefore, we do not agree
that the acceptance of Alaska Towing’s check was improper.

Evidence of Agent’s Authority:

Marine Power further argues that Alaska Towing’s bid was non-
responsive because it was not accompanied by a notarized state-
ment from the agent detailing the arrangement between the princi-
pal and the agent, together with a copy of the agency agreement.
Although such a statement was required by the solicitation, the
record shows that the only evidence of the agent’s authority at the
time of bid opening on June 22 was the individual’s signature as
“agent for Alaska Towing.” However, in a telephone call to the
sales contracting officer on June 23, the president of Alaska
Towing referred to both his “agent” and his “agent’s check.” DPDS
received a notarized statement of agency from Alaska Towing,
dated June 18, on July 1, 1982,

Despite specific solicitation provisions that attempt to make evi-
dence of an agent’s authority a matter of bid responsiveness, we
have repeatedly held that such evidence may be submitted after
bid opening. See Cambridge Marine Industries, Inc., 61 Comp. Gen.
187 (1981), 81-2 CPD 157, citing 49 Comp. Gen. 527 (1970). Thus,
Marine Power’s protest on this basis is without legal merit.

Alleged Criminal Activities:

Marine Power also alleges that the statement of agency was
back-dated, and that its submission to the Government by Alaska
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Towing violates the False Statements Act, 18 U.S.C. § 1001 (1976).
Regardless of the date it was executed, this notarized statement of
agency could have been submitted any time before award, and in
our opinion the June 18 date therefore is irrelevant with regard to
the validity of the award. If Marine Power believes its evidence of
a false statement is sufficient to warrant submission of the matter
to the Attorney General, we see no reason why it may not take
such action.

As for Alaska Towing’s alleged breach of the convenant against
contingent fees, Marine Power has no direct knowledge of the ar-
rangements between Alaska Towing and its agent, and merely pre-
sumes that the agent was paid for his services. Payment for serv-
ices rendered, however, would not necessarily constitute a contin-
gent fee. Marine Power’s statement is speculative, and it is not
part of our bid protest function to conduct investigations in order
to establish the validity of such allegations. See Alar Scott Indus-
tries, B-201743 et al., March 3, 1981, 81-1 CPD 159, aff'd on recon-
sideration, April 1, 1981, 81-1 CPD 251.

The protest is denied.

[B-206105]

Statutes of Limitation—Claims—Filing in Other Than GAO—
Does Not Meet Requirements of 10/9/40 Act, As Amended

Employee of Forest Service claims per diem in connection with transfer to seasonal
worksite every 6 months for period from May 7, 1973, through Nov. 19, 1976. Claim
was subject of grievance proceeding in agency and was not received in General Ac-
counting Office (GAO) until Jan. 18, 1982. Portion of claim arising before Jan. 18,
1976, may not be considered since Act of Oct. 9, 1940, as amended, 31 U.S.C. Tla,
bars claims presented to GAO more than 6 years after date claim accrued. Filing
with administrative office concerned does not meet requirement of Barring Act.

Subsistence—Per Diem—Headquarters—Permanent or
Temporary—Seasonal Worksites—Transfer Orders Not Issued

Employee of Forest Service grieved entitlement to per diem in connection with as-
signment to seasonal worksite every 6 months. We agree with the Grievance Exam-
iner’s factual determination that the employee was in a temporary duty status and
therefore entitled to per diem as provided for in the Forest Service's regulations. No
transfer orders were prepared or relocation expenses allowed in connection with the
annual assignment, and the employees maintained their permanent homes at their
official duty station while living in Government quarters at the seasonal worksite.

Matter of: Frederick C. Welch—Per diem entitlement—
Barring Act, December 8, 1982:

ISSUE

We have been asked to decide whether the Department of Agri-
culture may implement a Grievance Examiner’s award requiring
the retroactive payment of per diem to an employee during a 6
month tour of duty at a seasonal worksite. Pursuant to the follow-
ing analysis the grievance award may be implemented in a modi-
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fied amount only with respect to that period of the claim which is
not barred by operation of 31 U.S.C. § 71a (1976), now § 3702.

HISTORY OF CASE

Anita R. Smith, an Authorized Certifying Officer with the Na-
tional Finance Center of the United States Department of Agricul-
ture, has petitioned this Office, under 31 U.S.C. §82d (1976), now
§3529, for a review of a Grievance Examiner’s recommended
award—accepted by the final decision of the Acting Director of Per-
sonnel—in an agency grievance filed by Mr. Frederick C. Welch.
The essential facts will only be summarized here as a composite of
materials submitted by the certifying officer, Mr. Welch, and the
Acting Director of Personnel’s final decision.

Mr. Welch, now a former employee of the Forest Service, Depart-
ment of Agriculture (agency), filed an informal grievance with the
agency on October 12, 1976, claiming per diem and mileage entitle-
ments for the period May 7, 1973, through November 19, 1976.
During this period Mr. Welch was an employee of the Idaho Pan-
handle National Forest, St. Maries, Idaho, Ranger District. Mr.
Welch had a permanent residence in St. Maries, Idaho, and from
October to May he worked in St. Maries. From May to October of
the years in question, Mr. Welch was assigned to the Red Ives
Ranger District (RIRD) which was about 90 miles away from St.
Maries. The agency authorized official travel for one trip in and
out of the RIRD each season. The record shows that for the years
1971 and 1972 the agency processed personnel actions at the begin-
ning and end of each season changing Mr. Welch’s official station
from St. Maries to the RIRD and back again. However, for the
years 1973 through 1976 the agency required Mr. Welch to move
from St. Maries to the RIRD every summer and back to St. Maries
in the winter, but did not process any personnel actions as had
been done in the previous years. During this time Mr. Welch re-
ceived living quarters and utilities free from the Government at
RIRD.

Mr. Welch’s grievance alleged that the move every summer from
St. Maries to the RIRD placed a hardship and extra expenses on
him and he contended that since all of his personnel documents
during the period of his claim showed St. Maries as his official duty
station he should have been considered in a travel status while at
the RIRD. As a result he grieved an entitlement to per diem while
at the RIRD including travel from and to St. Maries during these
periods. The Forest Service took the position that Mr. Welch had
“dual official stations”; and as a result, he was not entitled to per
diem at either St. Maries or RIRD because paragraph 1-7.6a of the
Federal Travel Regulations, FPMR 101-7 (May 1973) (FTR), pre-
cludes reimbursement expenses at an employee’s official duty sta-
tion.
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On December 13, 1976, the Forest Supervisor denied Mr. Welch’s
informal grievance. Mr. Welch then filed a formal grievance with
the head of the Forest Service on February 22, 1977. On December
12, 1979, the Grievance Examiner issued his findings and recom-
mended decision on Mr. Welch’s grievance, concluding that Mr.
Welch was in a temporary duty status while he was at the RIRD
and thus, he was entitled to per diem. In this regard the Grievance
Examiner found that Mr. Welch was entitled to a per diem rate fig-
ured on the lodgings plus $16, not to exceed $35 per day; and, since
the lodging was furnished at no cost to Mr. Welch, his per diem
rate would be $16 per day less $4 for each meal furnished at no
cost to him. The Grievance Examiner’s recommended decision was
that Mr. Welch file vouchers for those periods he was assigned to
RIRD and that the agency process the vouchers.

The agency challenged the recommended decision on the grounds
that Mr. Welch was not in a travel status; the RIRD was not con-
sidered a temporary duty location for Mr. Welch but rather his
permanent duty site for an assigned period of time; and that if the
recommended decision was to be followed, the agency would be
paying per diem at the employee’s official station which would not
be proper. In bringing the grievance at the next stage to the Direc-
tor, Office of Personnel, Department of Agriculture, for a final deci-
sion, the agency again emphasized that the RIRD seasonal worksite
was not considered temporary duty location for Mr. Welch. The
agency admitted that Mr. Welch was directed to and from the
RIRD each year and that they did not process personnel actions at
the beginning and end of each season changing Mr. Welch’s official
station. However, citing our decision in 32 Comp. Gen. 87 (1952),
the agency argued that an employee’s permanent duty location is a
matter of fact and not necessarily one of administrative designa-
tion, thus, as a matter of fact, the RIRD was Mr. Welch’s official
duty station while he was there.

On February 11, 1981, the Acting Director of the Office of Per-
sonnel, Department of Agriculture, issued his final decision concur-
ring with the Grievance Examiner’s recommendation that Mr.
Welch was in temporary duty status while assigned in the RIRD
and, therefore, entitled to per diem. In so concluding the Acting Di-
rector addressed the agency’s argument concerning Mr. Welch’s of-
ficial duty station as follows:

In the case cited by the Agency the Comptroller General held that an employee in
Washington, who maintained a residence in Philadelphia to which he traveled for
personal reasons but who performed all his work in Washington, has an official
duty station at the latter place and was not entitled to per diem in lieu of subsis-
tance at either place. In the case at hand the employee is asked by the Agency to
move every summer and fall.

Other than stating in its rebuttal to the recommended decision that “Red Ives
Ranger Station seasonal worksite was not considered a temporary duty location for
Mr. Welch, but rather his permanent duty site for an assigned period each year,”
the Agency has submitted no evidence to substantiate this claim. It must be pointed
out the Agency has not reconciled this statement with the one made in its Request
for Remote Duty Location memorandum quoted above. [That memorandum stated
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“* * * Living quarters and utilities are furnished in lieu of per diem for those em-
ployees whose official duty station is shown as St. Maries, Idaho.”] The Agency has
admitted that it did not process AD-350’s showing the change in duty station and
the AD-350’s in the file show that St. Maries was Mr. Welch’s official duty station,
it follows, therefore, that Mr. Welch’s official duty station was St. Maries through-
out the year from 1973 onwards.

The Acting Director decided that Mr. Welch was entitled to per
diem as stated in the Grievance Examiner’s recommended decision.

BARRING ACT

The Act of October 9, 1940, Chapter 788 §§1, 2, 54 Stat. 1061, as
amended by section 801 of Public Law 93-604, 88 Stat. 1965, ap-
proved January 2, 1975, 31 U.S.C. §71a, provides that every claim
or demand against the United States cognizable by te General Ac-
counting Office must be received in this Office within 6 years from
the date it first accrued or be forever barred.

Under that provision of law, as a condition precedent to a claim-
ant’s right to have his claim considered by the General Accounting
Office, his claim must have been received in this Office within the
6-year period. Filing a claim with any other Government agency
does not satisfy the requirements of the Act. Nancy E. Howell, B-
203344, August 3, 1981, and Russel T. Burgess, B-195564, Septem-
ber 10, 1979. Nor does this Office have any authority to waive any
of the provisions of the Act or make any exceptions to the time
limitations it imposes. Nancy E. Howell and Russel T. Burgess
above.

This is so even though the delay at the agency level was the
fault of the agency and not that of the employee. Jerry L. Courson,
B-200699, March 2, 1981. After the enactment of Public Law 93-
604, which was effective July 2, 1975, reducing the limitation
period from 10 years to 6 years, the director of our Claims Division,
by letter dated March 14, 1975, instructed the heads of all agencies
that claims received by them 4 years after the date of their accrual
should be forwarded to our Claims Division. This instruction was
later incorporated in an amended section 7.1, title 4, GAO Policy
and Procedures Manual for Guidance of Federal Agencies. If, how-
ever, this instruction is not complied with, we are without authori-
ty to waive or modify the application of 31 U.S.C. § 71a. Jerry L.
Courson, above.

Since Mr. Welch’s claim was received in this Office on January
18, 1982, that portion of his claim arising before January 18, 1976,
is barred by the above-cited Act and may not be considered by this
Office. -

OPINION

Regarding that portion of Mr. Welch’s claim accruing after Janu-
ary 18, 1976, the certifying officer indicates that the Forest Service
remains opposed to the final decision of the agency grievance proc-
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ess. Again citing our decision in 32 Comp. Gen. 87 (1952) the agency
maintains that Mr. Welch’s official duty station is a matter of fact,
and not necessarily one of administrative designation. We agree
that Mr. Welch’s official duty station is a matter of fact but we do
not disagree with the judgment made in the agency grievance proc-
ess that St. Maries was Mr. Welch’s official duty station during the
period of his claim.

The authority for the payment of a per diem allowance to em-
ployees traveling on official business away from their designated
post of duty is contained in 5 U.S.C. §5702 (1976) and the imple-
menting regulations contained in Part 7, Chapter 1, of the FTR.
The purpose of per diem is to reimburse an employee for meals and
lodging while on temporary duty while he also maintains a resi-
dence at his permanent duty station. B-185932, May 27, 1976. Per
diem is payable only for periods during which an employee is on
official business away from his designated post of duty, and, there-
fore, an “itinerant” employee must have some place designated as
his headquarters or official station. 23 Comp. Gen. 162 (1943).

While the applicable regulation (FTR para. 1-7.1a) states that
per diem allowances shall be paid for official travel (except where
reimbursement is made for actual subsistence expenses), our deci-
sions have long held that per diem is not a statutory right and that
it is within the discretion of the agency to pay per diem only where
it is necessary to cover the increased expenses incurred arising
from the performance of official duty. 55 Comp. Gen. 1323 (1976); 31
id. 264 (1952).

Under the provisions of FTR para. 1-7.6a, an employee may not
be paid per diem at his permanent duty station nor at his place of
abode from which he commutes daily to his official duty station.
The determination of what constitutes an employee’s permanent
duty station or headquarters involves a question of fact and is not
limited by administrative determination. 31 Comp. Gen. 289 (1952)
and decisions cited therein. An employee’s headquarters has been
construed to be the place where the employee expects and is ex-
pected to spend the greater part of his time. 32 Comp. Gen. 87
(1952) and 31 id. 289 (1952). Such a determination is made based
upon the employee’s orders, the nature and duration of his assign-
ment, and the duty performed. B-172207, July 21, 1971; 33 Comp.
Gen. 98 (1953).

In Mr. Welch’s case, he was moved to a site 90 miles away from
his permanent abode in St. Maries to a site in the RIRD. The dis-
tance from RIRD to St. Maries was so far as to preclude commut-
ing. While at the RIRD Mr. Welch and the other permanent em-
ployees so assigned resided in seasonal facilities while maintaining
their permanent residences in St. Maries. The record also shows
that the Government provided housing facilities at RIRD was rudi-
mentary.
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Under the circumstances we find that the final grievance deci-
sion was correct to conclude that Mr. Welch did not change his offi-
cial station from St. Maries when he went to RIRD in the summer.
Even though Mr. Welch spent 6 months of the year at RIRD, his
assignment there was in the nature of a long term temporary as-
signment away from his official duty headquarters. See generally
57 Comp. Gen. 147 (1977), allowing per diem for 15 months and 26
months assignments which ran consecutively. It is plain that both
the agency and the employees treated the assignment as temporary
and treated St. Maries, where the employees’ permanent houses
were, as the real official duty station. Accordingly, we will not
object to the establishment of a per diem entitlement for Mr.
Welch in connection with his transfer to the RIRD after January
18, 1976.

We are, nevertheless, required to reduce the amount of the daily
per diem entitlement in accordance with the agency’s controlling
regulation. The final decision in Mr. Welch’s case allowed a $16
daily per diem rate predicated on the lodgings plus method set out
in an advisory opinion from the agency’s fiscal management divi-
sion. However, paragraph 6543.04a(a) of the Forest Service Manual
provides the following per diem rate effective April 15, 1976:

a. A rate of $8.00 for trips within the Idaho Panhandle National Forests when in

travel status at points where *-Government-owned cooking and sleeping (“batching”)
facilities are available for use by the employee.*
Since Mr. Welch was in a travel status while at the RIRD and
since he was provided with housing and utilities, his per diem enti-
tlement for the period he was stationed at the RIRD after January
18, 1976, is limited to $8 in accordance with the agency’s regula-
tion.

Finally, in a separate submission to this Office dated February
12, 1982, Mr. Welch claims miscellaneous expenses associated with
the documented changes in his official duty station in 1971 and
1972 and interest due on any amounts determined to be allowed in
connection with the adjudication of his claim. Mr. Welch’s claim
for miscellaneous expenses must be denied because this claim was
filed here more than 6 years after its accrual. 31 US.C. §71a
(1976). As for his interest claim, it is well settled that interest may
be assessed against the Government only under express statutory
or contractual authority. Fitzgerald v. Staats, 578 F. 2d 435 (D.C.
Cir. 1978). The authority to pay per diem and reimburse travel ex-
penses incurred by an employee while traveling on official business
found in Chapter 57 of title 5, United States Code (1976), does not
include express statutory authority by which interest may be paid
on employee travel claims. This aspect of Mr. Welch’s claim must
be denied.
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[B-207028]

Attorneys—Fees—Equal Access to Justice Act—Recovery of
Fees, etc. Incurred in Pursuing Bid Protest—Not Authorized
by Act—Adversary Adjudication Requirement

Recovery under the Equal Access to Justice Act of attorney’s fees and costs incurred
in pursuing a bid protest at General Accounting Office (GAQ) is not allowed because
GAO is not subject to the Administrative Procedures Act (APA) and in order to re-
cover under Equal Access to Justice Act claimant must have prevailed in an adver-
sary adjudication under the APA.

Matter of: Ex-Cell Fiber Supply, Inc., December 14, 1982:

Ex-Cell Fiber Supply, Inc. requests that the Government Printing
Office (GPO) or our Office reimburse it for attorney’s fees and costs
incurred in pursuing a bid protest filed with our Office. Ex-Cell
filed its protest on April 8, 1982, contending that GPO improperly
determined that it was nonresponsible and refused to award it a
contract under GPO Waste Paper Sale No. 32. GPO subsequently
reversed its determination of nonresponsibility and awarded the
contract to Ex-Cell. Ex-Cell then withdrew its protest. Ex-Cell con-
tends that under section 203(a)1) of the Equal Access to Justice
Act, 5 U.S.C. § 504 (Supp. IV 1980), it is entitled to reimbursement
of the costs incurred in pursuing the protest.

The Act authorizes the award of attorney’s fees and other costs
to certain parties who prevail against the United States in adver-
sary adjudications conducted by Federal agencies. Eligible prevail-
ing parties are entitled to awards of fees and expenses, unless the
presiding officer or judge finds that the position of the United
States was substantially justified or that special circumstances
make an award unjust. Eligible parties include sole owners of an
unincorporated business, or partnerships, corporations, associ-
ations, or organizations with a net worth of no more than $5 mil-
lion and which employ no more than 500 persons.

The Act defines an adversary adjudication as a proceeding under
the Administrative Procedure Act (APA), 5 U.S.C. § 554 (1976 and
Supp. IV (1980)), in which the position of the United States is rep-
resented by counsel or otherwise. Our bid protest proceedings, how-
ever, are not held under or governed by the APA since that law
does not apply to the legislative branch, of which our Office is a
part. See 5 U.S.C. § 551(1)A). Moreover, in rendering bid protest de-
cisions, our Office is not engaging in an adjudication as contemplat-
ed by the APA. See Dorman Electric Supply Co., Inc., B-196924,
May 20, 1980, 80-1 CPD 347; compare 4 C.F.R. Part 21 (1982) with 5
U.S.C. §§ 554-5517.

Accordingly, there is no authority under the Equal Access to Jus-
tice Act to allow recovery of attorney’s fees and costs incurred in
pursuing a bid protest before this Office. The claim is denied.
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[B-208185]

Leaves of Absence—Court—Witness—Employee-Defendant—
State or Local Government-Plaintiff—Traffic Violation

Employee who is summoned to county court for a traffic violation is not entitled to
court leave as a witness under 5 U.S.C. 6322 in connection with his appearance in
court as a defendant.

Matter of: Entitlement of Employee-Defendant to Court
Leave, December 14, 1982:

Mr. John J. Kominski, General Counsel of the Library of Con-
gress (Library), has requested an advance decision as to whether an
employee of the library is entitled to court leave under 5 U.S.C.
6322 in connection with his appearance in court in Arlington
County, Virginia, pursuant to a summons for a traffic violation.
For the reasons set forth below, the employee is not entitled to
court leave under 5 U.S.C. 6322 for his appearance in court as a
defendant.

Section 6322 of title 5, United States Code, provides in pertinent
part that an employee is entitled to leave, without loss of, or reduc-
tion in, pay, or leave to which he otherwise is entitled, when in re-
sponse to a summons in connection with a judicial proceeding, he
serves as a juror or as a witness on behalf of any party when the
United States, the District of Columbia, or a state or local govern-
ment is a party to the proceeding.

We have held that the authority of 5 U.S.C. 6322 to grant court
leave to a Government employee summoned as a witness in certain
proceedings does not extend to an employee who is the plaintiff in
such action. See Matter of Pasake, 59 Comp. Gen. 290 (1980), and
Matter of Sweeney, B-201602, April 1, 1981. We note that the above-
cited cases involved discrimination actions against the employing
agency under title VII of the Civil Rights Act of 1964, as amended
(42 U.S.C. 2000e et seq.). We further note that by Federal Personnel
Manual Bulletin 630-38, August 4, 1980, the Office of Personnel
Management has provided Federal agencies instructions consistent
with the holding in Pasake.

We see no reason why the rule adopted in the Pasake and
Sweeney cases should not be for application where the employee is
a defendant in the court action concerned. Neither the language of
5 U.S.C. 6322 nor the legislative history indicates that court leave
is available to an employee who is a party in the court action for
which he is summoned and in which the Government of the United
States is not involved.

Accordingly, we do not consider a defendant in a court case to be
entitled to court leave as a witness under 5 U.S.C. 6322. Thus, the
employee concerned is not entitled to court leave in connection
with his appearance in court as a result of his summons for a traf-
fic violation.
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[B-203762]

Subsistence—Actual Expenses—Maximum Rate—Reduction—
Meals, etc. Cost Limitation—Lodging Costs Incurred

Volume 2 of Joint Travel Regs. does not specify across-the-board dollar limitation
for purpose of determining reascnableness of actual subsistence claims for meals
and miscellaneous expenses. In this case, accounting and finance officer considered
a meal expense to be excessive and applied a dollar limitation to reimbursement.
Absent sufficient justification for the higher dinner cost, that action is upheld. It is
noted that provisions of 2 JTR para. C4611 limit meal and miscellaneous expenses
reimbursement to 50 percent of high cost area rate in specific situations where lodg-
ing costs are not incurred. A similar limitation for application to subsistence ex-
penses claims involving commercial lodging costs could be applied.

. Matter of: R. Edward Palmer, December 15, 1982:

An accounting and finance officer for the Defense Logistics
Agency, Marietta, Georgia, requests an advance decision regarding
his authority to limit an employee’s reimbursement for meal ex-
penses in a high cost area. The submission was approved by the
Per Diem, Travel and Transportation Allowance Committee and
has been assigned Control No. 82-3.

The voucher that gives rise to this decision was submitted by Mr.
R. Edward Palmer in connection with his temporary duty assign-
ment to Philadelphia, Pennsylvania. Philadelphia is a high cost
area for which actual subsistence expenses not in excess of $75 per
day may be reimbursed. Mr. Palmer’s claim for May 27, 1981, is
based on lodging costs of $31.80 and $45.50 for meals, including $38
for a single dinner. Considering this meal expense to be excessive
and based on information indicating that the General Accounting
Office limits its employees’ daily reimbursement for subsistence ex-
penses other than lodgings to $28, the accounting and finance offi-
cer disallowed Mr. Palmer’s claim for meal expenses in excess of
$28. In submitting his reclaim voucher for $15.20, Mr. Palmer
states that the meal expenses in question are consistent with what
he would incur if traveling on personal business. He questions the
accounting and finance officer’s authority to limit reimbursement
for meal costs actually incurred.

In response to an initial inquiry concerning the extent of his au-
thority to limit reimbursement for meal expenses, the Per Diem,
Travel and Transportation Allowance Committee advised the ac-
counting and finance officer that Volume 2 of the Joint Travel Reg-
ulations does not give individual Department of Defense (DOD)
components authority to establish a maximum amount which may
be reimbursed for meals purchased in high cost areas. The Commit-
tee pointed out that each disbursing officer, nevertheless, has a re-
sponsibility to question unreasonable meal costs and that it is the
responsibility of the DOD component involved to make a determi-
nation of reasonableness in any given case. In asking that the
matter be submitted to this Office for decision, the accounting and
finance officer explains that the case-by-case determination con-
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templated by the Committee results in almost continual confronta-
tion with travelers over the reasonableness of subsistence expendi-
tures. For the purpose of reviewing actual subsistence expense
claims and to provide guidance to those assigned to temporary duty
in high cost areas, he asks whether he may treat the $28 maximum
prescribed for travel by General Accounting Office employees as de
facto guidance as to the reasonableness of amounts spent for meals.
In addition, he questions the claimant’s suggestion that it is appro-
priate to consider an individual employee’s income level and life-
style in determining whether an expenditure is reasonable and
prudent.

Under 5 US.C. 5702(c), a DOD employee may be reimbursed
actual and necessary expenses for travel to a high cost area in an
amount not to exceed the maximum rate prescribed by the Admin-
istrator of General Services in the Federal Travel Regulations
(FPMR 101-7) (May 1973, as amended) (FTR) and reflected at Ap-
pendix E of Volume 2 of the Joint Travel Regulations (2 JTR).
Within that maximum, an employee’s reimbursement is subject to
the following general limitations set forth at FTR para. 1-1.3:

a. Employee’s obligation. An employee traveling on official business is expected to

exercise the same care in incurring expenses that a prudent person would exercise
if traveling on personal business.

b. Reimbursable expenses. Traveling expenses which will be reimbursed are con-
fined to those expenses essential to the transacting of official business.

See also 2 JTR para. C4464. Under these authorities, we have held
that employees are only entitled to be reimbursed for reasonable
meal expenses. Matter of Frisch, B-186740, March 15, 1977.

The agency’s responsibility for the authorization and reimburse-
ment of actual subsistence expenses is outlined in paragraph 1-8.3b
of the FTR as follows:

b. Review and administrative controls. Heads of agencies shall establish necessary

administrative arrangements for an appropriate review of the justification for travel
on the actual subsistence expense basis and of the expenses claimed by a traveler to
determine whether they are allowable subsistence expenses and were necessarily in-
curred in connection with the specific travel assignment. Agencies shall ensure that
travel on an actual subsistence expense basis is properly administered and shall
take necessary action to prevent abuses.
This regulation serves a dual function. It requires an agency deter-
mination of the reasonableness of actual subsistence expenses and
it gives the agency authority to issue written guidelines to serve as
a basis for review of an employee’s expenses. Matter of Davis, B~
197576, September 8, 1980, and Matter of Kephart, B-186078, Octo-
ber 12, 1976.

As discussed in Matter of O’Brien, B-187344, February 23, 1977,
the regulations of the General Accounting Office impose a limita-
tion by dollar amount (currently $28) on the actual subsistence ex-
penses other than for lodgings that may be reimbursed incident to
travel to a high cost area. In the absence of unusual circumstances
justifying a higher amount, this limitation is applicable regardless

407-381 0 - 83 - 4
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of whether the employee incurs or does not incur lodging costs. We
have also recognized that an agency may limit reimbursement to a
percentage of the maximum rate, provided that limitation does not
‘serve as an absolute bar to payment of additional amounts that can
be adequately justified. Thus, in Matter of Bayne, B-201554, Octo-
ber 8, 1981, 61 Comp. Gen. 13, we sustained agency action imposing
a limitation of 46 percent of the statutory maximum on meals and
miscellaneous expenses incurred while lodging at no cost with
friends or relatives in a high cost area. In each of these instances,
the limitation was imposed by agency action and not by the indi-
vidual certifying or disbursing officer.

Department of Defense guidance concerning actual expenses re-
imbursement is contained in 2 JTR, Chapter 4, Part M. Some crite-
ria are contained in these regulations regarding maximum ex-
penses allowable for meals when actual expense reimbursement is
authorized. For example, actual subsistence expense reimburse-
ment is limited to 50 percent of the maximum amount prescribed
for a particular high cost area on any day during which lodgings
are not required, a lodging cost is not incurred or Government
quarters are available. 2 JTR para. C4611-1e. The same 50 percent
limitations on meals and miscellaneous expenses is imposed when
an employee performs temporary duty at the place of his family’s
domicile or when he stays with friends or relatives. 2 JTR 4611-1h,
4611-1i. Larger expenditures are allowable in unusual circum-
stances as justified in the individual case. However, these regula-
tions do not specify a maximum amount that may be reimbursed
for meals and miscellaneous expenses when an employee also
incurs lodging expenses in a high cost area. And, as indicated by
the Per Diem, Travel and Transportation Allowance Committee,
the regulations do not delegate to individual DOD components or
disbursing officers the authority to establish specific maximums for
this purpose.

We feel that the regulatory provision cited would provide a rea-
sonable basis for an accounting and finance officer to adopt a 50
percent guideline for the purpose of reviewing claims for actual
subsistence expenses for meals and miscellaneous expenses, when
lodgings costs are involved. The disbursing officer in this case did
not use that guidance but adopted another criteria based upon the
General Accounting Office practices. On July 10, 1981, he issued a
command policy which adopted the $28 subsistence limitation used
in Mr. Palmer’s case. While the Joint Travel Regulations do not es-
tablish maximum guidelines for meal reimbursement, we do not
find that those regulations restrict the action of an individual dis-
bursing officer to the extent that the action taken in this case to
limit reimbursement to Mr. Palmer was prohibited. However, the
July 10, 1981 policy appears to be inconsistent with the views ex-
pressed by the Committee.
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Mr. Palmer submitted a meal claim which the disbursing officer
considered to be excessive. His only explanation of the high cost of
the meal was that he was accustomed to pay that much for meals
because of his overall lifestyle. We agree with the disbursing offi-
cer’s conclusion that this explanation is not sufficient to justify
payment of the excessive costs. The effect of his use of the $28
maximum was to allow the sums actually expended for breakfast
and lunch ($7.10) and the balance for dinner. Absent a further jus-
tification for the high dinner cost, our Office will not question the
action taken.

Accordingly, no additional amount is payable to Mr. Palmer for
reimbursement of his actual expenses on May 27, 1981.

Regarding Department of Defense policy and regulation concern-
ing the disallowance of excessive meal costs when individuals are
entitled to subsistence on an actual expense reimbursement basis,
we reaffirm that it is the primary responsibility of the approving
official within the guidelines established by his agency to deter-
mine when excessive meal costs are claimed and to establish allow-
able reimbursement.

Regarding the disbursing officer’s attempt to fix a dollar limit for
reimbursement of meal expenses which he would pay without fur-
ther explanation, we have suggested that agencies adopt guidelines
in order to put individual travelers on notice of the amount which
may be claimed for meals without providing specific justification
for their high cost. We feel that guidelines in terms of a percent or
a specific dollar figure can benefit both the traveler and the ap-
proving official. The Department of Defense has provided guide-
lines for determining excessive meal costs only in limited situa-
tions. Officials responsible for approving travel vouchers are sub-
ject to those guidelines. In this case specific guidelines were not ap-
plicable. By letter of today we have asked the Per Diem, Travel
and Transportation Allowance Committee to consider giving DOD
components more definitive guidance in the travel situation cov-
ered in this decision.

[B-206589, B-206579, B-201286]

Treasury Department—Treasurer of United States—Relief—
Duplicate Check Losses—Appropriation Adjustment—
Statutory Authority Status

Loss in duplicate check case (payee alleges non-receipt of original check, Treasur;
issues replacement, payee negotiates both checks) occurs when second check is paid.
In general General Accounting Office (GAO) thinks 31 U.S.C. 156 (now sec. 3333) is
more appropriate than 31 U.S.C. 82a-2 (now secs. 3527 (c) and (d)) to dea! with dupli-
cate check losses. However, in view of conclusions and recommendations in 1981
report to Congress (AFMD-81-68), GAO thinks problem warrants congressional at-
tention. Therefore, to give Congress and Treasury adequate time to develop solu-
tions, GAO will maintain status quo for reasonable time and will handle cases
under either statute as they are submitted.
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Accountable Officers—Accounts—Settlement—Statutes of
Limitation—Duplicate Check Losses

In duplicate check case (loss resulting from improper negotiation of both original
and replacement checks), 3-year statute of limitations contained in 31 U.S.C. 82i
(now sec. 3526) begins to run when loss is reflected in disbursing officer’s statement
of accountability following receipt of Treasury Department’s debit voucher, not
when replacement check was issued.

Accountable Officers—Relief—Debt Collection—Diligence in
Pursuing

Granting of relief under 31 U.S.C. 82a-2 (now secs. 3527 (c) and (d)) does not relieve
agency from duty to pursue collection action against recipient of improper payment,
and GAO may deny relief if agency has failed to diligently pursue collection action.
Exactly what constitutes diligent collection action may vary according to facts and
circumstances of particular case, but as general proposition, a single letter to debtor
is not enough.

To the U.S. Army Finance and Accounting Center,
Department of the Army, December 16, 1982:

This responds to four separate requests for the relief of various
Army Finance and Accounting Officers under 31 U.S.C. §82a-2
(1976).* For the reasons stated below, relief is granted in three of
the cases and is no longer necessary in the fourth. The cases are all
“duplicate check” cases in which a payee has negotiated both an
original check and a replacement check. In the typical situation
(the facts of the four specific cases will be discussed later), a check
is issued in payment of some valid obligation. The payee alleges
non-receipt and is issued a replacement check. Subsequently, the
payee negotiates both checks, resulting in a loss to the Govern-
ment.

These specific cases have served to focus our attention on a diffi-
cult and complex question concerning the proper way to handle
“duplicate check” cases in general, and it is necessary to address
this issue in some detail before resolving the specific cases at hand.

Pertinent Statutory Relief Provisions

Before reaching the merits of any particular case, the threshold
question is the proper statutory authority under which to account
for duplicate check losses. The four subject cases were submitted
under 31 U.S.C. § 82a-2 (1976). This statute authorizes the General
Accounting Office to relieve disbursing officers from liability for il-
legal, improper, or incorrect payments upon finding, either inde-
pendently or in concurrence with written determinations by the
agency concerned, that the payment was not the result of bad faith
or lack of due care on the part of the disbursing officer. The grant-
ing of relief does not affect the liability of the recipient of the pay-
ment, and GAO may deny relief if it determines that the agency

1 Title 31 of the United States Code was recently recodified by Pub. L. No. 97-258, enacted on September 13,
1982, Since the new Title 31 has not T{let been widely circulated, we have used the “old” 31 U.S.C. citations

throughout the text for convenience. The new citations for statutes cited in the text are as follows: § 82a-2 is
now § 3527 (c) and (d); § 156 is now § 3333; § 528 is now § 3331.
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has not diligently pursued collection action to recover the improper
payment.

The question arises by virtue of the existence of another statute,
31 U.S.C. §156, under which GAO relieves the Treasurer of the
United States for losses resulting when checks drawn on the Trea-
surer are ‘“paid in due course and without negligence by or on
behalf of the Treasurer of the United States.”

Requests for relief under 31 U.S.C. § 82a-2 are made individually
by the agency whose disbursing officer is accountable for the loss.
Requests under 31 U.S.C. § 156 are made by the Treasury Depart-
ment. Treasury’s practice has been to accumulate the cases and to
submit them in large groups. See, e.g, B-115388, October 12, 1976.
The Treasurer of the United States is not a “disbursing officer” for
purposes of 31 U.S.C. § 82a-2. B-141329, February 26, 1960.

Under 31 U.S.C. § 82a-2, GAO is authorized to restore the ac-
countable officer’s account by charging the loss to the agency’s op-
erating appropriations available at the time the adjustment is
made. 31 U.S.C. § 156 contains no similar authority.

On the surface, either statute appears available, at least in
theory, to handle duplicate check losses. The issue here thus be-
comes which one is proper and under what circumstances.

The Duplicate Check Problem: Analysis and Observations

Accounting for duplicate check losses has caused perplexing
problems for many years. In a 1981 report to the Congress entitled
“Millions Paid Out in Duplicate and Forged Government Checks,”
AFMD-81-68, October 1, 1981, we discussed the problems in detail.
Some of the problem areas we noted which are relevant to this dis-
cussion are as follows: ‘

(1) There are at present no appropriations against which to
charge duplicate check losses that are handled under 31 U.S.C.
§ 156. The Treasury Department has not requested appropriations
to cover the expenditures and, as noted above, the statue does not
authorize charging the losses to current operating appropriations.
Treasury has thus been carrying the losses indefinitely as ‘“ac-
counts receivable.”

(2) Treasury has “charge-back” agreements with some agencies,
under which Treasury transfers the collection and accounting re-
sponsibility back to the agencies. Some agencies charge the losses
to appropriations but others apparently do not. Also, there are
many agencies with which Treasury has no such agreements.

We concluded that the problems resulting from duplicate check
payments are complex and warrant congressional involvement. We
made a number of recommendations both to the Congress for legis-
lative revisions and to the Treasury Department for administrative
action. Pending action on these recommendations, we also conclud-
ed that it would be inappropriate for us to disturb existing practice.
We said on page 14 of the report that “we do not object to the con-
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tinued issuance of the checks, provided the problems we cited are
resolved within a reasonable time.”

Against this background, we now proceed to make several obser-
vations about the various statutes. As will be seen, no solution we
can devise at this time is wholly satisfactory.

One approach would be to hold simply that 31 U.S.C. § 82a-2 is
the proper vehicle for handling duplicate check losses. This would
have two advantages: first, it would permit losses to be charged
against current appropriations, and second, it would place primary
collection responsibility with the agencies, who are in a better posi-
tion to take effective collection action.

However, we are inclined to view 31 U.S.C. § 82a-2 as inappropri-
ate for dealing with duplicate check losses. The responsibility for
issuing replacement checks lies primarily with the Treasury De-
partment. 31 U.S.C. § 528. For the most part, the agency disbursing
officer acts as little more than a “middle-man” to transmit the
payee’s request to Treasury. Also, as we stated in B-71585, August
15, 1956:

The shortage in the account of the Treasurer here involved arose not from the
issuance of the substitute checks, which issuance was proper and authorized by law,
but rather from the payment by the Treasurer of both the original and substitute
checks in due course and without negligence.* * * Accordingly, the provisions of [31
U.8.C. § 82a-2] are not applicable here.

Thus, the loss in a duplicate check case occurs when the second
check is wrongfully presented and paid. (The actual sequence in
which the payee negotiates the original check and the replacement
check is immaterial.) This happens because Treasury, contrary to
31 U.S.C. § 156, honors the second check even where the first check
has already been paid. Although an improper payment has clearly
occurred, it is totally beyond the responsibility and control of the
agency disbursing officer and is something for which he should
incur no liability. Also, treating these as “§ 82a-2 cases” would
have the effect of rendering 31 U.S.C. § 156 largely meaningless,
and we must assume that Congress enacted § 156 to serve a pur-
pose.

Another approach would be to hold that 31 U.S.C. § 156 is the
proper vehicle for handling duplicate check losses. This also has
several advantages: it gives meaning to both statutes; it protects
agency disbursing officers against potential liability for a loss over
which they have absolutely no control; and it is logical since it is
Treasury that pays the replacement check and it is Treasury that
has the opportunity to avoid the improper payment. However, this
approach would exacerbate the appropriation problem noted above
and would have the effect of negating Treasury’s charge-back
agreements.

Underlying either approach is the basic question of whether an
agency’s appropriations are available to pay both checks. Whatever
the answer to this question may be, we think it should apply equal-
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ly to all agencies and should not vary depending on whether a
given agency has voluntarily entered into, or refused to enter into,
a charge-back agreement with Treasury.

In two earlier decisions, one before and one after the enactment
of 31 U.S.C. § 82a-2, we held that duplicate check losses could be
charged to the appropriations against which the original checks
were drawn, even though relief had been granted to the Treasurer
under 31 U.S.C. § 156. B-71585, August 15, 1956; B-109397, Novem-
ber 24, 1952. (Both cases involved trust funds.) While this combina-
tion of concepts—relief under § 156 and a charge to agency appro-
priations—may well form the nucleus of the ultimate resolution of
the problem, our review of the cases now suggests that the premise
upon which they were based may have been incorrect. The basis
for our holdings in B-71585 and B-109397 was the clause in 31
U.S.C. § 528(a) authorizing Treasury to issue replacement checks
“against funds available for tke payment of the original check.”
However, on reflection, this clause seems to contemplate that, since
the original check was presumably lost or destroyed, only one
check and not two would be paid. This view is reinforced by an-
other portion of 31 U.S.C. § 528(a) which prohibits payment of the
replacement check if the original check has already been paid. We
doubt that the quoted clause was intended to authorize charging
both checks to agency appropriations.

Taking all of these factors into consideration, we are on the one
hand reluctant to hold that 31 U.S.C. § 82a-2 is the proper statute
since this result would ignore 31 U.S.C. § 156, a statute apparently
designed to deal with precisely this type of situation. Yet on the
other hand, we are equally reluctant to negate Treasury’s charge-
back agreements by holding that 31 U.S.C. § 156 is the proper stat-
ute, at least without more extensive discussions with Treasury and
the other agencies involved.

In sum, we continue to think, as we said in our 1981 report to
the Congress, that the duplicate check problem is one that war-
rants congressional attention and that we should not object to cur-
rent practice for a ‘‘reasonable time.” Therefore, while this is ad-
mittedly an imperfect solution, and without attempting to define
what that “reasonable time” may be, we will continue to observe
the status quo, at least for the present, in order to give Congress
and the Treasury Department adequate time to develop permanent
solutions. Thus, if an agency submits a duplicate check case to us
under 31 U.S.C. §82a-2, presumably pursuant to a charge-back
agreement with Treasury, we will continue to treat it under that
statute. We will also continue to apply 31 U.S.C. §156 to those
cases submitted by Treasury.

We emphasize that the absence of a charge-back agreement does
not relieve an agency from its duty to cooperate with the Treasury
Department in pursuing aggressive collection action to recover the
duplicate payment.
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Delegation of Authority Under 31 U.S.C. § 528

The Secretary of the Treasury is further authorized, by 31 U.S.C.
§ 528(h), to delegate the authority to issue replacement checks in
whole or in part to the head of any other department or agency.

The Secretary of the Treasury has delegated the authority to
issue replacement checks to the Secretary of Defense in limited cir-
cumstances. 31 CF.R. § 245.8 (1981). Pertinent responsibilities and
procedures as they relate to the Department of the Army are con-
tained in Army Regulation (AR) 37-103. Army finance and account-
ing officers are authorized to issue replacement checks if the re-
quest by the payee is made within 15 days from the issue date of
the original check for checks mailed to addressees in the continen-
tal United States, and within 30 days for checks mailed to overseas
addressees, including Alaska and Hawaii. AR 37-103, para. 4-164.

Although this delegation introduces factual distinctions into
some of the cases, we do not think it makes a difference in the way
the losses should be treated. Even where the replacement check is
issued by the Army, it is still paid by Treasury. The replacement
check situation is different from other types of “improper pay-
ments” in that 31 US.C. § 528 requires Treasury to determine
whether the first check has been paid before paying the second
check. It is Treasury’s failure to do this, or its payment on the
second check notwithstanding prior payment of the first check,
that results in the improper payment. Accordingly, our treatment
of duplicate check cases will be the same regardless of which
agency actually issues the replacement check since issuance of the
replacement check is authorized in either event.

Having made the foregoing observations, we now proceed to the
specific cases. As discussed above, since Army has accepted ac-
countability for losses of this type, we will treat all of the cases
under § 82a-2,

B-206589: Richard C. Mero

In the first case, to which we have assigned file designation B-
206589, a check in the amount of $4,731.32 was issued to Richard C.
Mero on June 16, 1980, representing civilian pay. Mr. Mero was
stationed in West Germany. On July 1, 1980, Mr. Mero reported
that he had not received the check. A replacement check was
issued on July 17. Since Mr. Mero requested the replacement check
within the time limit established by AR 37-103, the replacement
check was issued by the Army. In December 1980, the Treasury De-
partrl?sent notified the Army that Mr. Mero had negotiated both
checks.

Army sought to recoup from Mr. Mero but attempts to locate
him were unsuccessful. It appears that he had been removed from
Government service for a variety of offenses such as falsification of
travel vouchers, submission of a forged travel voucher, and unau-



Comp. Genl) DECISIONS OF THE COMPTROLLER GENERAL 97

thorized absence from duty, and that the check in question had
been his final check.

The accountable officers are Lt. Col. A. T. Holder, former Fi-
nance and Accounting Officer, U.S. Army Missile Command, Red-
stone Arsenal, Alabama, and his successor, Lt. Col. G. D. Miller.

Based on our review of the record, we find that Army personnel
followed applicable regulations, made reasonable collection efforts
under the circumstances, and that there is no indication of bad
faith or lack of due care on the part of any Army disbursing offi-
cer. Accordingly, relief is granted. Reasonable collection efforts, of
course, should continue.

B-206579: Daniel Martinez

In the second case, a check in the amount of $645.88, represent-
ing military pay, was issued to Daniel Martinez on March 26, 1980.
Mr. Martinez alleged non-receipt and a replacement check was
issued on May 2 (by Treasury). Mr. Martinez subsequently negotiat-
ed both checks and the Army has been unable to locate him to
obtain recoupment. The accountable officers are Lt. Col. D. I
Walter, former Finance and Accounting Officer, 4th Infantry Divi-
sion and Fort Carson, Fort Carson, Colorado, and his successor, Lit.
Col. D. H. Parrish.

As with the Mero case, our review of the record indicates that
Army personnel followed applicable regulations and discloses no
evidence of bad faith or lack of due care. While it appears that the
Army could have done more to attempt to locate Mr. Martinez (see,
eg, 4 CF.R. §104.2), in view of the relatively small amount of the
shortage, and since further delay in submitting the relief request
would have been undesirable in view of the 3-year statute of limita-
tions (81 U.S.C. § 82i), we grant relief here also. As mentioned
above, the granting of relief does not eliminate the agency’s respon-
sibility to continue reasonable collection efforts.

B-201286: David L. Thatcher

In this case, a check in the amount of $773, representing military
pay, was issued to David L. Thatcher on April 29, 1977. Mr.
Thatcher claimed non-receipt and Army issued a replacement
check on May 2, 1977. Mr. Thatcher negotiated both checks. Alleg-
ing inability to locate Mr. Thatcher, Army requested relief for Lt.
Col. P. G. Davies, former Finance and Accounting Officer, 9th In-
fantry Division and Fort Lewis, Fort Lewis, Washington, and his
successor, Lt. Col. J. E. Rusk.

The time period involved in this case raises the issue of the ap-
plicability of the 3-year statute of limitations found in 31 U.S.C.
§ 82i. As noted, both checks were issued in 1977. However, the 3-
year period did not begin to run until later. Treasury forwarded its
Debit Voucher to the Army on November 1, 1978, and the shortage
was reflected in the disbursing officer’s Statement of Accountabil-
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ity for November 1978. (See generally AR 37-103, Chapter 18.) As
we have often pointed out, we consider the date of receipt by the
agency of substantially complete accounts as the point from which
the 3-year period begins to run. E.g, B-198451.2, September 15,
1982. Thus, the 3-year period began to run when the Army Finance
and Accounting Center received the disbursing officer’s Statement
of Accountability in November 1978. (Army would have no way of
knowing that there was a loss for which anyone might be account-
ble until it received Treasury’s Debit Voucher, the event which
triggers inclusion on the Statement of Accountability.) Neverthe-
less, although Army submitted a timely relief request, the 3-year
periocd has now elapsed, the accounts in question must now be re-
garded as settled, and there is no longer a need for us to grant
relief. B-199542, November 7, 1980.

Having said this, two points merit further comment. First, we
note that Army issued the replacement check only 3 days after the
date of the original check. While we understand the Army’s desire
to accommodate its personnel, this in our view is not sufficient
time to justify a determination that the original check was lost,
stolen, or destroyed, when the sole basis for the determination is
the payee’s allegation of non-receipt.

Second, according to the record, the sole attempt to recover from
Mr. Thatcher seems to have been one letter that was returned un-
claimed. This in our view does not constitute diligent collection
action. Had the statute of limitations not expired, we might be in-
clined to deny relief on these grounds. In any event, 31 U.S.C.
§ 82a-2(b) provides that the granting of relief does not relieve the
department or agency from its responsibility to pursue collection
action against the payee. Accordingly, we suggest that the Army
resume efforts, within reason, to locate Mr. Thatcher. The Army
might wish to pursue some of the devices specified in 4 C.F.R.
§§104.2 and 102.6, many of which entail minimal administrative
burden and expense. :

B-201286: John M. Yarbrough

The fourth case, which we have included under file designation
B-201286, is similar to the others. On November 30, 1975, the
Army issued a check in the amount of $724.45 to John M. Yar-
brough in payment of retired pay. Mr. Yarbrough alleged non-re-
ceipt, and a replacement check was issued on January 23, 1976.
Both checks were negotiated. Mr. Yarbrough died on September 14,
1976. The accountable officers are Lt. Col. R. J. Withington, former
Finance and Accounting Officer, Retired Pay Operations, Army Fi-
nance and Accounting Center, Indianapolis, Indiana, and his suc-
cessor, Lt. Col. R. J. Hinton. (The replacement check here was
issued by Treasury because it was not within the Army’s delegated
authority. The check represented retired pay, which is specifically
exempted from the delegation. AR 37-103, para. 4-163¢.)
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Again, the passage of time raises a question under 31 U.S.C.
§ 82i, the statute of limitations. Although the replacement check
was issued in January 1976, Army did not receive Treasury’s debit
voucher until January 1980, and the loss was reflected in the dis-
bursing officer’s Statement of Accountability for March 1980. Thus,
we are well within the 3-year period (see discussion of Thatcher
case above) and may proceed to the merits.

As with the other cases, we have no indication of bad faith or
lack of due care and it appears that Army personnel followed appli-
cable regulations. Thus, relief is proper unless we conclude that
Army failed to diligently pursue collection action.

The Army’s request for relief states that “Numerous attempts at
collection from Mr. Yarbrough and also from his estate * * * have
proved unsuccessful.” The only collection attempt documented in
the record submitted to us is a single letter sent to Mr. Yar-
brough’s surviving spouse on December 17, 1980, which was re-
turned as undeliverable. Also, if we understand the matter correct-
ly, it is not clear to us how Army could have attempted collection
from Mr. Yarbrough himself since it presumably did not know
about the duplicate payment until it received Treasury’s debit
voucher several years after he died.

While we again caution that diligent collection action generally
requires more than a single letter, the circumstances here do not
warrant denying relief. (The statutory authority for us to deny
relief based on lack of diligent collection action is discretionary, not
mandatory.) Mr. Yarbrough died in September 1976; Army received
Treasury’s debit voucher in early 1980. If Mr. Yarbrough left an
estate subject to probate, barring unusual circumstances, the pro-
bate proceedings would most likely have been terminated before
Army had the opportunity to file a claim against the estate. By the
time Army learned of the shortage, it appears there was little
Army could have done except to continue pursuing the widow. Con-
sidering these circumstances in relation to the amount of the loss,
we will grant relief.

Problem Resulting From Title 31 Recodification

We have discovered one problem with the recodification of Title
31 which merits the attention of the Defense and Treasury Depart-
ments. The former 31 U.S.C. § 528 has become 81 U.S.C. § 3331 in
the recodification (96 Stat. 955). Subsection (h) of the former § 528,
which authorized the Secretary of the Treasury to delegate the au-
thority to issue replacement checks to other Government depart-
ments or agencies or to Federal Reserve banks, is not included in
the new 31 U.S.C. § 3331. A search of the Master Disposition Tables
in the report accompanying the recodification reveals that the
former subsection (h) was omitted. The reason given is that it is
“Superseded by section 321 of the revised title that provides that
the Secretary may delegate duties and powers to officers and em-
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ployees of the Department of the Treasury.” H.R. Rep. No. 97-651,
Table 2A, page 298 (1982).

. The new 31 U.S.C. § 321, as Table 2A indicates, authorizes the
Secretary of the Treasury to delegate powers and duties to other
Treasury employees. It does not authorize delegations to other agen-
cies. Table 2A is thus incorrect in assuming that the new § 321 in-
cludes the former § 528(h). Therefore, while the results would cer-
tainly seem to have been unintended, the basis for the Secretary of
the Treasury’s delegation to the Secretary of Defense (31 C.F.R.
§ 245.8, discussed above) has been dropped from the statute. We
have informally brought this to the attention of the Office of the
Law Revisions Counsel, House of Representatives, and are bringing
it to your attention (and will send a copy of this letter to the Treas-
ury Department) in the event you wish to pursue the matter fur-
ther.

[B-207629]

Contracts—Negotiation—Requests for Proposals—
Cancellation—Reasonable Basis—Substantial Change in
Specifications

A contracting officer in negotiated procurement need only establish a reasonable
basis for cancellation of a solicitation after receipt of proposals; protest that such
cancellation was improper is denied since record indicates increase in scope of work
of about 46 percent was required.

Contracts—Negotiation—Requests for Proposals—
Cancellation—Resolicitation Not Conducted—Arms Export
Control Act Applicability

Protest that agency’s failure to resolicit requirement after cancellation of initial so-
licitation is denied since procurement was conducted under Arms Export Control
Act, 22 U.S.C. 2751 et seq., and foreign government on whose behalf procurement
was conducted requested award be made to a specific source.

Foreign Governments—Defense Articles and Services—Arms
Export Control Act—Foreign Military Sales Program—
Competition Requirement Inapplicability—Sole-Source Award
Requested

Protest that provisions in Defense Acquisition Regulation requiring contracting offi-
cer to honor request of a foreign government to sole-source procurement are unlaw-
ful because they violate requirement for competitive procurement in 10 U.S.C.
2304(a) is without merit because that provision is not applicable to foreign military
sales procurements if the foreign government requests a sole-source procurement.

Matter of: Allied Repair Service, Inc., December 16, 1982:

Allied Repair Service, Inc. protests the cancellation by the De-
partment of the Navy of request for proposals No. N626-78-82-R-
0026, which called for proposals for the overhaul of a Royal Saudi
Naval Forces ship. Allied also protests the failure of the Navy to
resolicit the requirement competitively and its sole source award to
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the Norfolk Shipbuilding & Drydock Corporation. The protest is
denied.

The procurement was conducted under the authority of the Arms
Export Control Act, 22 U.S.C. 2751 et seq. (1976), and was funded by
the government of Saudi Arabia. Three proposals were received
and neither Allied nor Norfolk submitted the offer with the lowest
price. After preaward surveys were conducted on Allied and the
low offeror, the Navy concluded that the specifications required
changes which would increase the scope of work by approximately
46 percent and determined the changes were so substantial as to
require cancellation of the solicitation under the authority of De-
fense Acquisition Regulation (DAR) § 3-805.4 (1976 ed.). It was fur-
ther decided that the overhaul of two additional Saudi vessels
should be combined with the first into one contract because the re-
pairs required were similar. Thereafter, the Senior Representative,
Royal Saudi Naval Forces, requested that overhaul of the three
vessels be awarded to Norfolk on a sole-source basis. The contract-
ing officer negotiated and awarded a sole-source contract to Nor-
folk for the overhaul of the three vessels pursuant to the Saudi re-
quest, under the authority of DAR § 6-1307(a), which provides that
a Foreign Military Sales customer may request that a defense arti-
cle or service be obtained from a particular source and that the
contracting officer “shall honor” the request.

1. The Cancellation

The Navy contends that the cancellation was reasonable because
the changes required an increase in the scope of work of about 46
percent on the first ship. We agree. In negotiated procurements,
the contracting officer need only have a reasonable basis for can-
cellation as opposed to the ‘“cogent and compelling” reason re-
quired for cancellation of advertised procurements. This distinction
is based on the public exposure of competitive positions which
occur as a result of the public opening of bids in advertised pro-
curements—an event which does not occur in negotiated procure-
ments. See Management Services Incorporated, B-197443, June 6,
1980, 80-1 CPD 394. In our view, a 46 percent change in its scope of
work is a reasonable basis for cancellation.

Allied contends, however, that increases in the scope of work in
ship repair contracts of 35-40 percent are considered normal and
by general business standards are not unusual, and suggests that
the changes here should have been handled through change orders
after contract award. The “Changes” clause in Government con-
tracts is designed to permit the agency and the contractor to
modify the contract to reflect conditions which were not anticipat-
ed at the time of award. Brumm Construction Company, 61 Comp.
Gen. 6 (1981), 81-2 CPD 280. However, a contracting officer may
not award a contract under a specification knowing that the Gov-
ernment’s needs are different from that identified in the specifica-
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tion and that the specification must be changed after award.
Worldwide Direct Marketing, B-200371, April 2, 1981, 81-1 CPD
253. We therefore find that the cancellation was proper.

2. The Sole-Source Award

Allied contends that the sole-source award to Norfolk is improper
even if the cancellation of the original RFP was appropriate. Allied
asserts that if the DAR authorized the Navy to award a sole-source
contract in this case, the regulations are unlawful because they vio-
late 10 U.S.C. 2304(a) which requires that procurements be compet-
itive except in extraordinary circumstances where competition is
not feasible, which it alleges is not the case here. We find no legal
merit to this assertion.

The Department of Defense (DOD) acts as an agent for a foreign
government when it conducts procurements under the authority of
the Arms Export Control Act, using the foreign government’s funds
that have been deposited in the Foreign Military Sales Trust Fund
Account in the Treasury. While the funds are appropriated in a
technical sense, they are administered by the United States in the
capacity of a trustee; by law, these funds can only be disbursed in
compliance with the term of the trust. 31 U.S.C. § 1521 (formerly
section 725s). DAR 6-1307(a), then, is no more than a reasonable
implementation of the statutory requirement of 31 U.S.C. § 1521.
For that reason, the legal framework for our review of these pro-
curements is the DAR and not the procurement statutes that
govern purchases made by the military departments on their own
behalf using U.S. funds appropriated by the Congress for that pur-
pose. See Procurements Involving Foreign Military Sales, 58 Comp.
Gen. 81 (1978), 78-2 CPD 349, Saudi Maintenance Company, Ltd.,
B-205021, June 8, 1982, 82-1 CPD 552.

Since the government of Saudi Arabia specifically requested the
award of this contract to Norfolk, the contracting officer acted
properly in negotiating the sole-source contract.

The protest is denied.

[B-209981]

Public Lands—Acquisition—Exchange Agreements—Bidding
Rights—As Basis for State Payments Mineral Lands Leasing
Act Requirements

Rattlesnake National Recreation Area and Wilderness Act of 1980 authorized ex-
change of Montana Power Company’s lands for equal value of “bidding rights” for
competitive Federal coal leases. Proposed “Exchange Agreement” would require
Treasury to pay State of Montana 50 percent share of total received, including bid-
ding rights, under sec. 35 of Mineral Lands Leasing Act of 1920, 30 U.S.C. 191,
which provides for remitting “money” received by Treasury. Since bidding rights
are not money, State payment may not be based on their receipt.
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Rattlesnake National Recreation Area and Wilderness Act—
Exchange Agreements—Bidding Rights—Retirement by
Payment—Legality ’

Under proposed ‘“Exchange Agreement” where Montana Power Company’s total
payment is in cash but it is accompanied by notice of use of bidding rights, Treasury
would be required to pay Company for the amount of rights used pursuant to the
notice. Reimbursement to Company is not proper absent authority to retire bidding
rights by payment and lack of available appropriation for that purpose.

Rattlesnake National Recreation Area and Wilderness Act—
Exchange Agreements—Bidding Rights—Value Limitation—
Interest on Unused Rights—Legality

Proposed “Exchange Agreement” calls for increase bidding rights for Montana
Power Company at 10 percent interest rate on outstanding unused bidding rights.
Increase in value of bidding rights is not legally permissible since their value is lim-
ited to fair market value of lands under sec. 4(b)(2) of the Rattlesnake National Rec-
reation Area and Wilderness Act, 16 U.S.C. 4601I-3(b)2) (Supp. IV. 1980).

Matter of: Proposed Agreement for Exchange of Lands for
Federal Coal Lease Bidding Rights, December 30, 1982:

We received a request from the Director of the Bureau of Land
Management (BLM), Department of the Interior (Interior), for our
opinion as to whether he has the authority to agree to a proposal
from the Montana Power Company (Company) relating to the ex-
change of its lands to be included in the Rattlesnake National Rec-
reation Area, and Rattlesnake Wilderness, Montana.

The request indicates that under the Rattlesnake National Rec-
reation Area and Wilderness Act of 1980, lands owned by the Com-
pany have been appraised at approximately $17.5 million and that
one acquisition method provided for in the Act is for the exchange
of the lands for bidding rights in an amount equal to the lands’
value. These rights may be used to pay the bonus or other payment
required of the successful bidder for a competitive Federal coal
lease. Under the proposed “Exchange Agreement” the Company
would use the bidding rights for only half of any lease payment,
assuring a 50 percent payment in cash. The cash payment would be
remitted to the State of Montana as its 50 percent share of money
received from sales, bonuses, royalties and rentals of Federal public
lands under section 35 of the Mineral Lands Leasing Act of 1920
(MLLA).

In his submission the Director states as follows:

The Department’s informal position, since adoption of regulations authorizing the
creation and use of bidding rights in 1977 (43 CF.R. Subpart 3526), has consistently
been that only cash receipts are to be distributed by the Treasury to the various
states under section 35 of the MLLA. Thus, a 50 percent portion of bonuses in com-
petitive coal sales or royalties paid in cash would be subject to redistribution to the
state where the lease is situated, however, any portion of the bid that would be sat-
isfied by the bidder or lessee tendering a certificate of bidding rights would simply
not be “money received” and thus would not be subject to distribution. We describe
this position as informal since, at the time the Rattlesnake Act was passed, no De-
partmental regulation or written opinion so stated, and no bidding rights had then
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been created or exercised to establish the precedent on their treatment under sec-
tion 35 of the MLLA.

According to the Director, it appears that establishment of the
proposed method of payment was to have been accomplished by a
“Statement of Intent” signed by the Company, the Regional Forest-
er of the United States Forest Service, Region I, and the Montana
State Director of BLM. This statement was incorporated by refer-
ence in the Rattlesnake bill, but was deleted prior to its passage.
The Director’s tentative conclusion is that the statement has no
effect on the disbursement of cash to be received from the Compa-
ny because all mention of the statement was removed before the
bill was enacted and furthermore, the statement is ambiguous re-
garding the 50 percent payment.

The Director further states that he will not agree to the proposal
for distribution of revenues under section 35 of the MLLA absent
our concurrence. Subsequent to the Director’s submission, at a
meeting with his staff, we were requested to also consider an addi-
tional method of payment contained in a later proposal dated De-
cember 2, 1982. Under it the Company would pay 100 percent in
cash for Federal coal lease payments, from which the State of Mon-
tana would receive 50 percent and the Federal Treasury would re-
imburse the Company for its cash payment, cancelling a like
amount of bidding rights. In addition, the Director’s staff informal-
ly requested our views concerning the interest provision of the pro-
posed Exchange Agreement which would entitle the Company to 10
percent interest on the value of the bidding rights during the time
they were unused.

For the reasons discussed below, it is our opinion that the Treas-
ury may not remit to the State of Montana an amount based on
the Treasury’s receipt of money from the Montana Power Company
when half of the amount due to the United States is satisfied by
the Company’s use of bidding rights. Additionally, the Treasury is
not authorized to retire the bidding rights by payment to the Com-
pany nor is there an appropriation available for this purpose. Fi-
nally, an increase in the value of bidding rights because of interest
on outstanding bidding rights is not permissible since it would in-
crease their value beyond the fair market value of the exchanged
lands, which is not authorized by statutes.

LEGISLATIVE BACKGROUND

Section 35 of the Mineral Lands Leasing Act of 1920, as amend-
ed, 30 U.S.C. § 191 (1976), provides in pertinent part that:

All money received from sales, bonuses, royalties, and rentals of the public lands
under the provisions of this chapter * * * shall be paid into the Treasury of the
United States; 50 per centum thereof shall be paid by the Secretary of the Treas-
ury * * * to the State other than Alaska within the boundaries of which the leased
lands or deposits are or were located; * * * 40 per centum thereof shall be paid
into, reserved, appropriated, as part of the reclamation fund created by * * * the
Reclamation Act, approved June 17, 1902, * * * All moneys received under the pro-
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visions of this chapter * * * not otherwise disposed of by this section shall be cred-
ited to miscellaneous receipts.

The Rattlesnake National Recreation Area and Wilderness Act
of 1980, Public Law No. 96-476, October 19, 1980, 94 Stat. 2271, 16
U.S.C. § 4601l (Supp. IV 1980), established the Rattlesnake National
Recreation Area and Rattlesnake Wilderness Area. With regard to
land acquisition and exchange, section 4 of the Act (16 U.S.C.
§ 46071-3) provides in pertinent part as follows:

(a) Within the boundaries of the Rattlesnake National Recreation Area and Rat-
tlesnake Wilderness, the Secretary is authorized and directed to acquire with donat-
ed or appropriated funds * * * by exchange, gift, or purchase, such non-Federal
lands, interests, or any other property, in conformance with the provisions of this
section. * * *

(b)1) The Secretary of the Interior, in consultation with the Secretary of Agricul-
ture, is authorized to consider and consummate an exchange with the owner of the
private lands or interests therein within or contiguous to the boundaries of the
Rattlesnake National Recreation Area and Rattlesnake Wilderness, * * * by which
the Secretary of the Interior may accept conveyances of title to these private lands
for the United States and in exchange issue bidding rights that may be exercised in
competitive coal lease sales, or in coal lease modifications, or both, under sections 2
;33(’1) 3 of the Mineral Lands Leasing Act of 1920, as amended (30 U.S.C. 201(a),

* % ¥

(2) The coal lease bidding rights to be issued may be exercised as payment of
bonus or other payment required of the successful bidder for a competitive coal
lease, or required of an applicant for a coal lease modification. The bidding rights
shall equal the fair market value of the private lands or interests therein conveyed
in exchange for their issuance. The use and exercise of the bidding rights shall be
subject to the provisions of the Secretary of the Interior’s regulations governing coal
lease bidding rights, to the extent that they are not inconsistent with this Act, that
are in effect at the time the bidding rights are issued.

(3) If for any reason, including but not limited to the failure of the Secretary of
the Interior to offer for lease lands in the Montana portion of the Powder River
Coal Production Region ® * * or the failure of the holder of the bidding rights to
submit a successful high bid for any such leases, any bidding rights issued in an
exchange under this Act have not been exercised within three years from the date
of enactment of this Act, the holder of the bidding rights may, at its election, use
the outstanding bidding rights as a credit against any royalty, rental, or advance
;oglty payments owed to the United States on any Federaf'coal lease(s) it may then

(4) 1t is the intent of Congress that the exchange of bidding rights for the private
lands or interests therein authorized by this Act shall occur within three years of
the date of enactment of this Act.

S. 8072, 96th Cong., 2d Sess. which was enacted as Public Law
No. 96-476, was introduced by Senator John Melcher of Montana
on August 26, 1980. At a hearing on S. 3072 held by the Subcom-
mittee on Parks, Recreation, and Renewable Resources of the Com-
mittee on Energy and Natural Resources of the Senate on Septem-
ber 9, 1980 (96th Cong., 2d Sess. 21, 22), the Associate Director of
BLM testified on section 4 of the bill. He indicated that Interior
would support the bill if certain technical changes were made and
if all reference to the statement of intent were deleted. He said
that “Reference to an agreement that did not exist at this time was
neither necessary or helpful.” Additionally, he explained as follows:

Use of the bidding rights approach does nothing more than permit the Federal
Government to obtain the prlvate lands in question for a price to be paid in a
medium other than cash. *
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I must point out, however, that use of bidding rights would have an impact on the
State of Montana or any other State where they are used. States are entitled to 50
percent of the receipts from Federal mineral leasing within their borders. To the
extent that Montana Power applies its bidding rights to a coal lease sale or modifi-
cation, or to other payments required of a lessee, cash receipts that the company
would have paid for bonus bids, royalties or rentals, would be proportionately re-
duced and so will the State’s share of those receipts.

In other words, if you are to protect the State’s 50 percent of mineral leasing re-
ceipts, then you would have some language in there to do that.

The Senate Committee on Energy and Natural Resources favor-
ably reported on S. 3072 with amendments, on September 25, 1980,
S. Rep. No. 996, 96th Cong., 2d Sess. 1. Notwithstanding the Asso-
ciate Director’s comments, the bill as reported contained no addi-
tional provision regarding the State’s share of receipts. It did in-
clude reference to the proposed statement of intent as follows: “In
accordance with the agreement entitled “Statement of Intent” en-
tered into by the Montana Power Company, the Regional Forester
of the United States Forest Service, Region 1, and the State Direc-
tor of the Bureau of Land Management, signed ————— 1980,
* x %0

An Appendix to the Report contained a draft Statement of Intent
signed only by the Montana Power Company. In the Appendix it
was noted that the agreement was not in final form and was sub-
ject to change (Report, pages 7 & 8).

The bill as reported by The House Committee on Interior and In-
sular Affairs on September 17, 1980 (HR. Rep. No. 1340, 96th Cong.,
2d Sess.) did not contain a similar provision, nor an appendix.

S. 3072 was considered by the Senate on October 1, 1980. Prior to
its passage, Senator Melcher proposed an amendment which among
other things (without explanation) deleted reference to the State-
ment of Intent. The amendment was agreed to by the Senate. 126
Cong. Rec. S 14206 (daily ed. October 1, 1980).

The next day the bill, as passed by the Senate, was considered by
the House of Representatives. Prior to its approval Chairman Sei-
berling of the Subcommittee on Public Lands and National Parks
of the Committee on Interior and Insular Affairs inserted into the
Congressional Record a ‘“Statement of Intent” signed by all the
parties, and dated October 2, 1980. The statement which differed
from the draft appearing in the Senate Report reads in pertinent
part as follows:

2* * *(B)* * * Future royalty payments and rental may also be paid in cash or
a combination of cash and bidding rights. All payments related to the Federal coal
leases must include a minimum of 50 percent (%) cash. Cash portions of all receipts,
up to 50 percent (%) of these [sic] total amount received by the Federal government,
will be used to pay the State of Montana in accordance with the Mineral Leasing
Act as amended. * * *

* * * »* * »* *

4. In the event a land exchange cannot be mutually agreed to, or if only a portion
of the Montana Power Company lands are included in the exchange, the Montana
Power Company may, at its option, obtain a cash payment for all of, or the remain-
der of, its “Rattlesnake Lands” subject to appropriation by the United States Con-
gress.” 126 Cong. Rec. H 10345-6 (daily ed. October 2, 1980).
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PROPOSED EXCHANGE AGREEMENT

We have been provided with an unapproved draft ‘“‘Exchange
Agreement” dated December 2, 1982, between the Company and
the Secretaries of Agriculture and the Interior. This differs from
the two Statements of Intent mentioned above, which were agree-
ments in principle to be used as the basis for a binding agreement
between the parties—the Exchange Agreement. Under the Ex-
change Agreement the Company would agree to deed to the United
States its Rattlesnake lands and in exchange the United States,
through Interior, would issue bidding rights to the Company. This
would entitle it to receive credit for coal-related bonus and royal-
ties in the amount of $17.5 million. The bidding rights would also
allow a rate of interest of 10 percent per annum, compounded
daily, so that the current value of the bidding rights could be ob-
tained by the Company. The current value would be reduced by the
amount of bidding rights value applied to lease payments. (Section
31&.2)

Section 3.4(b) provides that:

Lease payments which make use of Bidding Rights shall be (i) in cash, in a mini-
mum amount of fifty percent (50%) of the total debt then due, and the remaining
amount shall be represented by a Bidding Rights Use Notice (“Notice”) * * * or (i1)
one hundred percent (100%) in cash, upon receipt of which along with a Notice,
USDI shall authorize immediate reimbursement to Montana Power by the United
States Treasury by certified check in the amount indicated as “Amount Applied to
Bidding Rights” on the Notice; or (iii) one hundred percent (100%) by conveyance of
a Notice instead of cash payment.

Section 3.4(e) provides that:

The USDI, upon receiving a Notice, shall notify the United States Treasury by
normal notice procedures of receipt of full payment so that payments to the states
in which the leases are located may be made in the same manner and amount as if
the United States Treasury had received one hundred percent (100%) of the Lease
payment in cash without application of Bidding Rights.

ANALYSIS

We first consider the proposed Exchange Agreement’s require-
ment that the Treasury remit to the State 50 percent of the total
debt due to the United States for coal-related bonuses and royalties
including that portion of the debt for which bidding rights have
been utilized. We understand the provision to mean that if, for ex-
ample, the Company must pay $1,000 bonus on a lease, it utilizes
bidding rights worth $500 and pays $500 for the remainder. The
State of Montana’s share would be one-half of the $1,000 debt, $500.

Section 85 of the MLLA requires that “All money” received from
sales, bonuses, royalties, and rentals of public' lands under the Act
shall be paid into the Treasury of the United States with 50 per
centum thereof to be paid by the Secretary of the Treasury to the
State where the lands or deposits are located. Under the Rattle-
snake Area Act coal lease bidding rights equal to the fair market
value of the lands to be included in the recreation area and wilder-



108 DECISIONS OF THE COMPTROLLER GENERAL 62

ness may be exchanged for the lands. These rights may be used in
competitive coal lease sales or coal lease modifications as payment
for bonuses or other required payments. To the extent they are not
exercised within 3 years of the date of the Rattlesnake Area Act’s
enactment, the holder of the rights may use them as a credit
against any royalty, rental or advance royalty payments owed to
the United States on Federal coal leases it holds.

It appears clear that the bidding rights which may be accepted in
certain specific situations in lieu of money are not themselves
money. “Money” as used in the MLLA, section 35, is not defined,
but appears to be employed in the commonly understood sense of a
general medium of exchange—ordinarily legal tender coin or paper
money. See definition of “money” in 58 C.J.S. 844 (1948) and Web-
ster’s Third New International Dictionary 1458 (Unabridged ed.
1981).

The bidding rights created by the Rattlesnake Area Act are for
the special purpose of barter or exchange for certain lands, a form
of payment not requiring the appropriation of funds with which
the lands might otherwise be purchased. They may only be used in
connection with the amount due to the Government incident to
Federal coal leases, as specified in the Act. They cannot, for exam-
ple, be used to pay the Company’s Federal or State taxes, or other
obligations. Bidding rights under the Act are, in short, substitutes
for money, to be given to the Company for its land, to be used only
as prescribed in the Act.

Under the Rattlesnake Area Act, bidding rights may be received
by Interior in lieu of some or all monies to be paid by the holder of
the rights in connection with Federal coal leases. However, since
they are not money, the rights should then be retired by Interior.
Only money received by Interior under section 35 of the MLLA
would be forwarded to the Treasury for appropriate disposition, in-
cluding payment of 50 percent of the money to the appropriate
State. Absent specific statutory authority to do so, we are aware of
no appropriate basis for payment to the State of Montana of any
amount in excess of 50 percent of the money received by the Treas-
ury. To do so would result in both the Reclamation Fund and the
miscellaneous receipts account receiving less than their appropri-
ate shares of money obtained under section 35.

The legislative history of the Rattlesnake Area Act indicates that
a similar view was expressed by the Associate Director of BLM
during a Senate hearing on the bill. He clearly stated that the
effect of the use of the bidding rights would be to reduce the money
received by the Treasury from which the State of Montana’s 50
percent share would be disbursed. As a result, the State would not
receive revenues amounting to one-half of the fair market value of
the Company’s lands. He indicated the need for a specific statutory
provision to provide for payment to the State of 50 percent of the
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total amount due to the Government, including bidding rights.
However, this was not done.

We note that the Statement of Intent which appeared in the Ap-
pendix of the Senate Report was silent as to Montana’s share of
the bonuses, royalties, etc. for which the bidding rights would be
substituted. The second Statement of Intent, signed by all parties
and dated October 2, 1980, was inserted in the Congressional
Record of that day prior to the House approval of the Rattlesnake
Area bill. It contained a provision which arguably might require
the Treasury to remit to the State of Montana payment for 50 per-
cent of the total payment received by Interior. In any event, the
legislation as enacted included no authority for the Treasury to
remit to the State of Montana payments under section 35 of the
MLLA representing what amounts to 50 percent of bidding rights
received by Interior. Without this or similar provision, we are
aware of no authority under which the Treasury might properly
make payment under section 35 to the State of Montana for other
than money actually received, notwithstanding the existence of the
October 2, 1980 Statement of Intent signed before passage of the
Act.

In summary, the proposed Exchange Agreement would require
the Treasury to pay a State as if 100 percent of a lease payment
had been received in cash, even though some part of the lease pay-
ment would be made in bidding rights. To this extent it is not in
accord with current statutory authority, and therefore there is no
available appropriation to pay out more than 50 percent of the
cash received.

The Exchange Agreement also provides that where the Compa-
ny’s lease payment is entirely in cash, and is accompanied by a
“Bidding Rights Use Notice,” the Treasury shall reimburse the
Montana Power Company for the amount stated in the notice. This
would permit the State of Montana to receive 50 percent of the
entire cash payment. However, the Treasury would have to dis-
burse to the Company an amount equal to the bidding rights used
at that time. The Treasury has no authority to retire bidding rights
by payment, nor are we aware of an appropriation which would be
available for this purpose. It follows that this provision is legally
objectionable.

Finally, we consider the proposed Exchange Agreement’s require-
ment (section 3.1 & .2) that the bidding rights be adjusted in value
to reflect “a rate of interest growth of ten percent (10%) per
annum, compounded daily.” This would appear to be computed on
the outstanding amount of unused bidding rights. The rationale for
this procedure is that legal title to the lands would be deeded to
" the United States on execution of the Exchange Agreement but
that it might take a number of years before all of the bidding
rights were used. (Both in the Statement of Intent included in the
Senate Report and the Statement of Intent dated October 2, 1980,
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and signed by all parties, legal title would not be conveyed to the
Federal Government until the total fair market value of the lands
was received by the company.)

The Rattlesnake Area Act states that, “The bidding rights shall
equal the fair market value of the private lands or interests there-
in conveyed in exchange for their issuance.” (Sec. 4(b)(2)). Bidding
rights not exercised within 3 years from the date of the law’s en-
actment may be used as a credit against any royalty, rental or ad-
vance royalty payments on any Federal coal leases it may then
hold. (Sec. 4(b)(3)). It is apparent from these provisions that the
value of the bidding rights exchanged for the Company’s lands may
not exceed the fair market value of the lands. Upon establishment
of the lands’ fair market value at $17.5 million, that became the
maximum value of bidding rights that could be provided to the
Company, regardless of when the bidding rights are exercised. Pro-
vision was made for bidding rights not used within 3 years of pas-
sage of the Act. In that case, the use of the bidding rights is broad-
ened to include credit against any royalties, rents or advance royal-
ty payments due on Company-held coal leases.

There is no statutory provision for an increase in the amount of
bidding rights because of delay in using them. To allow for an in-
crease in the value of bidding rights in excess of the agreed fair
market value of the lands as proposed in the Exchange Agreement
before us would exceed the authority conferred by the Rattlesnake
National Recreation Area and Wilderness Act. This would be so
even if we were to view the 10 percent annual value increase as
establishing a new or updated fair market value since there is no
authority to increase it because of the passage of time. For the rea-
sons stated, the increase in the value of bidding rights called for in
the proposed Exchange Agreement is not legally permissible.
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Settlement
Statutes of limitation
Duplicate check losses

In duplicate check case (loss resulting from improper negotiation of
both original and replacement checks), 3-year statute of limitations
contained in 31 U.S.C. 82i (now sec. 3526) begins to run when loss is
reflected in disbursing officer’s statement of accountability following
receipt of Treasury Department’s debit voucher, not when replace-
ment check Was ISSUGM ......ccouovverererinreereeieese e saenens

Relief

Debt collection
Diligence in pursuing

Granting of relief under 31 U.S.C. 82a-2 (now secs. 3527(c) and (d))
does not relieve agency from duty to pursue collection action against
recipient of improper payment, and GAQO may deny relief if agency
has failed to diligently pursue collection action. Exactly what consti-
tutes diligent collection action may vary according to facts and cir-
cumstances of particular case, but as general proposition, a single
letter to debtor is NOt ENOUZN .......ccvvvevivcrenircntctcece e
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Of private parties. -

Authority
Contracts
Time for submitting evidence
Bid deposits in sales solicitation

Evidence of agent’s authority may be established after bid opening,
even when solicitation attempts to make submission of such informa-
tion a matter of bid responsiveness. Alleged back-dating of statement
of agent’s authority therefore does not affect validity of award.............
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ALLOWANCES
Military personnel
Basic allowance for quarters (BAQ). (See QUARTERS ALLOW-
ANCE, Basic allowance for quarters (BAQ))

APPROPRIATIONS
Adjustments
Check overpayments by U.S. Treasurer
Relief
Duplicate check losses. (See  TREASURY DEPARTMENT,
Treasurer of the United States, Relief, Duplicate check
losses, Appropriation adjustment)
Continuing resolutions
Availability of funds
Unliquidated obligations
Funding in later regular appropriations
Absence/insufficiency
Funds appropriated for appropriation accounts of the Departments
of Agriculture and Transportation by fiscal year 1982 continuing res-
olutions, and properly obligated during the period the resolutions
were in effect, remain available to liquidate the obligations incurred
even though later regular appropriation acts provided no funding at
all for these programs. Treasury is required to restore the applicable
accounts established pursuant to the continuing resolutions at
amounts sufficient to cover the unliquidated obligations. B-152554,
Feb. 17, 1972, is overruled in Part.............coeeroeccencrnennesenseesisenseininenns
Treasury Department
Availability
Duplicate check payments
Relief to Treasurer. (See TREASURY DEPARTMENT, Trea-
surer of United States, Relief, Duplicate check losses,
Appropriation adjustment)

ARMS EXPORT CONTROL ACT (See FOREIGN GOVERNMENTS, De-

fense articles and services, Arms Export Control Act)

ATTORNEYS
Fees
Equal Access to Justice Act
Recovery of fees, ete. incurred in pursuing bid protest
Not authorized by Act
Adversary adjudication requirement
Recovery under the Equal Access to Justice Act of attorney’s fees
and costs incurred in pursuing a bid protest at General Accounting
Office (GAO) is not allowed because GAO is not subject to the Ad-
ministrative Procedures Act (APA) and in order to recover under
Equal Access to Justice Act claimant must have prevailed in an ad-
versary adjudication under the APA..............cooeereeererenieeeeeerereeeenens
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BIDS
Estimates of Government
Faulty
Cancellation of invitation
Incumbent contractor’s advantage
Unfairness possibility
An agency’s cancellation of a solicitation after bid opening is not
unreasonable where the estimated quantities in the solicitation for
the major portion of work ‘are based on quarterly reports of the in-
cumbent contractor, one of which an audit has called into question,
and it reasonably appeared that the incumbent contractor could have
had an unfair competitive advantage..........cccccceoeimrriveerneneevneneererenne
Sales. (See SALES, Bids)
Two-step procurement. (See CONTRACTS, Two-step procurement,
Step two)

CHECKS
Overpayments
Relief to Treasurer of U.S. (See TREASURY DEPARTMENT,
Treasurer of United States, Relief)
Personal
Bid deposits. (See SALES, Bids, Deposits)

CLAIMS
Attorneys’ fees. (See ATTORNEYS, Fees)
By or against Government
Record retention until settlement. (See RECORDS, Retention)
Statutes of limitation. (See STATUTES OF LIMITATION, Claims)

COMPENSATION
Judges
Federal. (See COURTS, Judges, Compensation)
Overtime :
Fair Labor Standards Act
Early reporting and/or delayed departure
Lunch period, etc. setoff
Bona fide break requirement
The Office of Personnel Management (OPM) has found that certain
air traffic control specialists who worked 8-hour shifts were not af-
forded lunch breaks. No lunch break was established and because of
staffing shortages lunch breaks were either not taken or employees
were frequently interrupted while eating by being called back to
duty so that no bona fide lunch break existed. This Office accepts
OPM'’s findings of fact unless clearly erroneous. Therefore, since the
employees worked a 15-minute pre-shift briefing they are entitled to
overtime compensation under the Fair Labor Standards Act, 29
U.S.C. 201 et seq., for hours worked in excess of 40 in a week as no
offset for lunch breaks may be made. .........ccoceevevieveinerirereeereenens
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CONTRACTS
Advertised procurements. (See BIDS)
Modification
Beyond scope of contract
Subject to GAO review
While contract modifications generally are the responsibility of the
procuring agency in administering the contract, General Accounting
Office will consider a protest that a modification went beyond the
contract’s scope and should have been the subject of a new procure-
ment, since such a modification has the effect of circumventing the
competitive procurement statutes. A modification does not exceed the
contract’s scope, however, as long as the modified contract is substan-
tially the same as the contract that was competed............cccccorrveeenannae
Scope of contract requirement
Obligation of parties unchanged
Advanced technology approaches
Price unchanged
An agency’s acceptance of a firm's post-award offer to change the
way it will perform to meet its obligation—furnish a system that
would meet various performance specifications—is not outside the
contract’s scope, even if that change reflects a more advanced or so-
phisticated approach, where there is no change in the nature of the
obligation of either party to the contract. .........ccceeovreereeerreirereeisesenenens
Negotiation
Offers or proposals
Evaluation
Factors not in solicitation
Oral disclosure during negotiations
When offeror is orally informed of an agency’s requirement during
negotiation, notwithstanding its absence in solicitation, offeror is on
notice of the requirement and General Accounting Office will deny
protest based on failure to state it in the solicitation.........cccccevvevernnenn.
Requests for proposals
Cancellation
Reasonable basis
Substantial change in specifications
A contracting officer in negotiated procurement need only estab-
lish a reasonable basis for cancellation of a solicitation after receipt
of proposals; protest that such cancellation was improper is denied
since record indicates increase in scope of work of about 46 percent
WAS TEQUITEM ....eeovnririereeiiterteet et et esee e ses e ss et e sne s sesaestessrssensessensanens
Resolicitation not conducted
Arms Export Control Act applicability
Protest that agency’s failure to resolicit requirement after cancel-
lation of initial solicitation is denied since procurement was conduct-
ed under Arms Export Control Act, 22 U.S.C. 2751 et seq., and foreign
government on whose behalf procurement was conducted requested
award be made to a SPeCific SOUICE. ...........cceverereviireeereeteeeeer s rereenens
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CONTRACTS—Continued
Negotiation—Continued
Sole-source basis
Foreign procurement
Arms Export Control Act applicability. (Se¢ FOREIGN GOV-
ERNMENTS, Defense articles and services, Arms Export
Control Act)
Offer and acceptance
Acceptance
What constitutes acceptance
Space leasing
Inspection, etc. not acceptance
Inspection of offered space and/or request for alternate offer does
not constitute an acceptance or implied lease by the Government. Ac-
ceptance of an offer must be clear and unconditioned .............................
Protests
Authority to consider
Federal Reserve System
Member bank contracts
General Accounting Office (GAO) will not decide protest against
contract award by Federal Reserve Bank, despite GAO audit authori-
ty, because GAO account settlement authority (the basis of GAO bid
protest jurisdiction) does not extend to Federal Reserve System
DANKS. ....cooeniitiiecetest sttt ettt sttt
General Accounting Office function
Independent investigation and conclusions
Speculative allegations
It is not part of General Accounting Office’s bid protest function to
conduct investigations to determine whether protester’s speculative
allegations are valid................ocouiveiueieeeieeeiieceeee ettt eeeeteseaeeeeeeene
Sales. (See SALES)
Two-step procurement
Step two
Nonresponsive bid
Deviation apparent in step one
A contracting officer has no authority to award a contract to other
than the lowest responsive, responsible offeror. Therefore, the accept-
ance of a firm’s technical proposal under step one of a two-step pro-
posal does not bind the Government to accept that firm’s step two
bid if the bid is nonresponsive, even though the deviation from the
terms of the solicitation was contained in the step-one technical pro-
POSAL ..ottt ettt sttt ettt bes st et aetssen st st s e senene
Terms and conditions
Acceptance time limitation
Shorter period offered
Compliance with a mandatory minimum bid acceptance period es-
tablished in an invitation for bids is a material requirement because
a bidder offering a shorter acceptance period has an unfair advan-
tage since it is not exposed to market place risks and fluctuations for
as long as its competitors are. Therefore, a bid which takes exception
to the requirement by offering a shorter acceptance period is nonre-
sponsive and cannot be corrected............oooviiiiciieiieieneeceereesreeeeceeens
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CONTRACTS—Continued
Two-step procurement——Continued
Step two—Continued
Terms and conditions—Continued
Defective invitation
Cross-referencing necessity
A Standard Form 33 solicitation provision which provides that a
60-day bid acceptance period will apply unless the bidder specifies a
different number of days should have been cross-referenced with an-
other solicitation provision which provides that bids with acceptance
periods of fewer than 45 days would be considered nonresponsive.
The failure to cross-refer was not in this case grossly misleading and,
therefore, the cancellation of the solicitation is not required..................

COURTS
Judges
Compensation
Increases
Comparability pay adjustment
Precluded under Pub. L. 97-92
Question presented is entitlement of Federal judges to 4 percent
comparability adjustment granted to General Schedule employees in
Oct. 1982. Section 140 of Pub. L. 97-92 bars pay increases for Federal
judges except as specifically authorized by Congress. Since sec. 140, a
provision in an appropriations act, constitutes permanent legislation,
Federal judges are not entitled to a comparability increase on Oct. 1,
1982, in the absence of specific congressional authorization...................
Interest
Delayed payment of judgment
Not due to unsuccessful Government appeal
Court of Claims judgment
Interest is allowable on Court of Claims judgment under 28 U.S.C.
2516(b) only in cases of unsuccessful appeal by the Government.
Delay resulting from consideration of whether to seek further
review, or from filing of post-judgment motions, does not create enti-
tlement to interest. Therefore, Plaintiffs are not entitled to interest
on Court of Claims judgment where Department of Justice did not
certify judgment to General Accounting Office for payment until
after Court had denied Government’s motion to vacate. 59 Comp.
Gen. 259 and 58 id. 67 are explained........cc.cceoevverinercvirvccncnnencniecsnnnens
Jurors
Fees
Military personnel in State courts
Pay deduction
A military member on active duty receiving full pay and allow-
ances served as a juror in a State court. He received $35 in fees for
his jury duty. The member may not keep the fees because he was not
in a leave status and he is therefore receiving additional compensa-
;ion for performing his duties presumably during normal working
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COURTS—Continued Page
Witnesses
Leave of absence from regular duty. (See LEAVES OF ABSENCE,
Court)
FAIR LABOR STANDARDS ACT
Overtime :
Compensation. (Se¢ COMPENSATION, Overtime, Fair Labor
Standards Act)
Recordkeeping requirements. (Seec RECORDS, Recordkeeping re-
quirements, Fair Labor Standards Act)

FEES
Attorneys. (See ATTORNEYS, Fees)
Jury. (See COURTS, Jurors, Fees)

FOREIGN GOVERNMENTS

Defense articles and services

Arms Export Control Act
Foreign military sales program
Competition requirement inapplicability
Sole-source award requested

Protest that provisions in Defense Acquisition Regulation requir-
ing contracting officer to honor request of a foreign government to
sole-source procurement are unlawful because they violate require-
ment for competitive procurement in 10 U.S.C. 2304(a) is without
merit because that provision is not applicable to foreign military
sales procurements if the foreign government requests a sole-source
PrOCUTEIMENL ..ottt e ssssese s enesesse s s enassens s e e snnnsnssnss 100

GENERAL SERVICES ADMINISTRATION

Services for other agencies, etc.

Space assignment
Including leasing
Public Buildings Cooperative Use Act
Historic building preference

When applicable statute states that General Services Administra-
tion should acquire space in historic buildings when “feasible and
prudent” compared with available alternatives, agency has not
abused its discretion or violated statute in making award to firm of-
fering non-historic space at substantially lower price ........c.ccccoeurrvrenenene 50

HOUSING AND URBAN DEVELOPMENT

Mortgage insurance programs

Special Risk Insurance Fund
Availability
Judgments and compromise settlements

Secretary of Housing and Urban Development (HUD) provided
building mortgage insurance on two projects under authority of sec.
236 of the National Housing Act, 12 U.S.C. 1715z-1. In one case, the
Secretary agreed to make payments to plaintiff construction contrac-
tor in settlement of lawsuit after court had ruled that the contractor
had cause of action against the Secretary on the theory of quantum
meruit. In the second case, similar payment was directed by court
judgment. The permanent indefinite appropriation established by 31
U.S.C. 724a is not available in either case. The permanent appropri-
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HOUSING AND URBAN DEVELOPMENT—Continued
Mortgage insurance programs—Continued
Special Risk Insurance Fund—Continued
Availability—Continued
Judgments and compromise settlements—Continued
ation may be used to pay a judgment or compromise settlement only
if no other funds are available for that purpose. The Special Risk In-
surance Fund, a revolving fund created by 12 U.S.C. 17152-3(), is
available for the payments to contractors for completion of projects
for which HUD has provided mortgage insurance under sec. 236..........

INSURANCE
Department of Housing and Urban Development
Mortgage insurance projects
Special Risk Insurance Fund. (See HOUSING AND URBAN DE-
VELOPMENT, Mortgage insurance programs, Special Risk
Insurance Fund)

INTEREST
Judgments. (See COURTS, Judgments, decrees, etc., Interest)
Paid to U.S. (See MISCELLANEOUS RECEIPTS, Interest)

INTERNATIONAL ORGANIZATIONS
International Natural Rubber Organization
Excess membership contributions
Retention and investment
General Accounting Office (GAO) has no legal objection to the re-
tention of excess funds in an account where they will be invested by
the INRO for the benefit of individual member governments, as the
fund will be in custody of the INRO itself rather than of the United
States. However, any earnings or interest from these investments re-
ceived by the United States must be deposited in the Treasury as
MISCEllaneOoUS YECEIPES........cceueveveeerereeeeeree et sste e sensss s s sansnns

JUDGES (See COURTS, Judges)
LEASES

Negotiation
Historic building preference
Conditions for application
Omitted in solicitation
Cost consideration

Solicitation for lease of office space stating that preference will be
given to space in historic buildings is deficient when it does not indi-
cate how preference will be applied. However, protester cannot rea-
sonably assume that preference is absolute and that an offer of his-
toric space will be accepted over offer of non-historic space, regard-
1888 Of PIICE -cuviuitieicieteece ittt ettt s e e e st seatsess s s s e sen
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LEAVES OF ABSENCE
Administrative leave
Merit Systems Protection Board employees. (See MERIT SYS-
TEMS PROTECTION BOARD)
Court
Witness
Employee-defendant
State or local government-plaintiff
Traffic violation
Employee who is summoned to county court for a traffic violation
is not entitled to court leave as a witness under 5 U.S.C. 6322 in con-
nection with his appearance in court as a defendant ...........ccccoeevreuruenee
Time and attendance records
Retention. (See RECORDS, Retention)

MERIT SYSTEMS PROTECTION BOARD

Employees

Administrative leave
Retroactive application
Administrative authority
Brief, partial office shutdown

The Merit Systems Protection Board asks whether administrative
leave may be granted retroactively to employees who were ordered
not to report for work during a brief partial shutdown of the agency.
The employees were placed on half-time, half-pay status in order to
forestall a funding gap which would have necessitated a full close-
down. In its discretion, the Board has the authority to retroactively
grant administrative leave with pay to the affected employees to the
extent appropriated funds were available and adequate on the dates
of the partial ShUtAOWN...........cccviiiiiteieerec et seenenens

MILEAGE
Travel by privately owned automobile
Between residence and terminal
To closest serviceable airport
Reimbursement limitation
Taxicab one-way fare
Employee was driven to and picked up from airport when he went
on temporary duty travel. Airport used was 45 miles from employee’s
home and 33 miles from duty station. There was a closer airport in
same town as duty station, but appropriate air carrier service was
not available. Use of commercial bus to airport actually used had
been found to be neither convenient nor cost effective by tansporta-
tion officer. Fact that airport used was not the closest to duty station
does not preclude reimbursement of round-trip mileage under
Volume 2 of the Joint Travel Regulations, para. C4657, or under Fed-
eral Travel Regulations para. 1-4.2(cX1), where airport used was
nearest serviceable airport offering appropriate carrier service. Reim-
bursement is still limited to no more than one-way taxi fare. B-
177562, May 21, 1973, is distinguiShed ..........ccocevervevnevervenrrenerninrenineneeenes
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MILITARY PERSONNEL
Allowances
Basic allowance for quarters (BAQ). (See QUARTERS ALLOW.
ANCE, Basic allowance for quarters (BAQ))

MISCELLANEQUS RECEIPTS

Interest

Investments
Interest/earnings paid to U.S.
Excess funds in international organization’s custody

General Accounting Office (GAO) has no legal objection to the es-
tablishment of a separate account for deposit of excess funds pursu-
ant to the International Natural Rubber Agreement under which the
United States has management and investment control yet physical
custody of the funds remains with the INRO. However, any funds ac-
tually received by Treasury must be deposited into miscellaneous re-

Special account v. miscellaneous receipts
Refund of excess payments v. sale proceeds
Membership in international organizations

Repayments of money the United States has contributed to the In-
ternational Natural Rubber Organization (INRO), which have been
returned as excess due to the contributions of new members to the
INRO or due to a reduction in the amount of rubber imported by the
United States, are refunds and may be credited to the appropriation
enacted for contributions to INRO. Repayments which constitute pro-
ceeds of the sale of rubber may not be credited to the account but
must be deposited into the Treasury as miscellaneous receipts .............

OFFICERS AND EMPLOYEES
Court leave. (See LEAVES OF ABSENCE, Court)
Household effects
Transportation. (See TRANSPORT A F'ION, Household effects)

PAY
Additional
From sources other than United States
Jury fees
Duty in State courts. (See COURTS, Jurors, Fees, Military
personne] in State courts)

PROCUREMENT
Bids. (See BIDS)

PUBLIC LANDS

Acquisition

Exchange rights
As basis for State payments
Mineral Lands Leasing Act requirements

Rattlesnake National Recreation Area and Wilderness Act of 1980
authorized exchange of Montana Power Company’s lands for equal
value of “bidding rights” for competitive Federal coal leases. Pro-
posed “Exchange Agreement” would require Treasury to pay State of
Montana 50 percent share of total received, including bidding rights,
under sec. 35 of Mineral Lands Leasing Act of 1920, 30 U.S.C. 191,

Page

70

70



INDEX DIGEST

PUBLIC LANDS—Continued
Acquisition—Continued
Exchange rights—Continued
As basis for State payments—Continued
Mineral Lands Leasing Act requirements—Continued
which provides for remitting “money” received by Treasury. Since
bidding rights are not money, State payment may not be based on
LNEIT YECEIPL ...ttt ettt sttt se e ssenen

QUARTERS
Government-furnished
Members of uniformed services )
Basic allowance entitlement. (See QUARTERS ALLOWANCE,
Basic allowance for quarters (BAQ))

QUARTERS ALLOWANCE
Basic allowance for quarters (BAQ)
Assigned to Government quarters
Partial allowance entitlement
Single quarters assigned
Cost/value consideration
A service member who is single, without dependents, was assigned
to a Government-leased apartment. While the apartment did not
qualify as family quarters because of size, it still substantially ex-
ceeded the single member housing standards of the Air Force. In line
with the purpose for which a basic allowance for quarters at the par-
tial rate (37 U.S.C. 1009) is payable and the reasoning in 56 Comp.
Gen. 894, since the member’s housing here is of a significantly higher
value than would normally be assigned him, the member is not enti-
tled to a basic allowance for quarters at the partial rate while so as-
signed. 56 Comp. Gen. 894, expanded. ...........ccccoovuvrrrrcrrrmnerirsesceieneesieeens

RATTLESNAKE NATIONAL RECREATION AREA AND WILDER-
NESS ACT
Exchange agreements
Bidding rights
As basis for State payments. (See PUBLIC LANDS, Acquisition,
Exchange agreements, Bidding rights, As basis for State
payments)
Retirement by payment
Legality

Under proposed “Exchange Agreement” where Montana Power

Company’s total payment is in cash but it is accompanied by notice
of use of bidding rights, Treasury would be required to pay Company
for the amount of rights used pursuant to the notice. Reimbursement
to Company is not proper absent authority to retire bidding rights by
payment and lack of available appropriation for that purpose ..............
Value limitation
Interest on unused rights
Legality
Proposed “Exchange Agreement” calls for increased bidding rights
for Montana Power Company at 10 percent interest rate on outstand-
ing unused bidding rights. Increase in value of bidding rights is not
legally permissible since their value is limited to fair market value of
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RATTLESNAKE NATIONAL RECREATION AREA AND WILDER. Page
NESS ACT—Continued
Exchange agreements—Continued
Bidding rights—Continued
Value limitation—Continued
Interest on unused rights—Continued
Legality—Continued
lands under sec. 4(b)2) of the Rattlesnake National Recreation Area
and Wilderness Act, 16 U.S.C. 460//-3(b)2) (Supp. IV, 1980)................... 102

RECORDS
Recordkeeping requirements
Fair Labor Standards Act
Claims accruing beyond 3 years
Denial propriety
Absence-of-records basis
Where an agency destroys T&A reports after 3 years, the agency
may not then deny claims of more than 3 years on the basis of ab-
sence of official records. Claims are subject to a 6-year statute of
limitations, and pertinent payroll information may be available on
other records which are retained 56 years. Furthermore, the Fair
Labor Standards Act (FLSA) requires that the employer keep accu-
rate records, and, in the absence of such records, the employer will
be liable if the employee meets his burden of proof. The Office of Per-
sonnel Management may wish to reconsider and impose a specific
FLSA recordkeeping requirement on Federal agencies............ccccouveuueene 42
Retention
Extension of period
Claim settlement pending
Where claims have been filed by or against the Government,
records must be retained without regard to record retention sched-
ules until the claims are settled or the agency has received written
approval from General Accounting Office. See 44 U.S.C. 3309............... 42
General Records Schedule 2
Time and attendance
Three-year period extension
Agency requests v. Schedule change
Federal Aviation Authority questions whether time and attend-
ance (T&A) reports should be retained more than 3 years in order to
adjudicate claims subject to 6-year statute of limitations. Without ad-
ditional information, we would not recommend any change in the
General Records Schedule 2 with regard to extending retention
period for T&A reports from 3 t0 6 Years..........covvereeinirrenenvenisenniniinns 42
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SALES
Bids
Deposits
Agent’s authority
Evidence timeliness. (See AGENTS, Of private parties, Au-
thority, Contracts, Time for submitting evidence)
Insufficiency
Waiver
De minimus rule )

In solicitation for a contract of sale requiring a bid deposit of 20
percent of the bid, a deficiency of $100 on a deposit of $73,522 is de
minimus, and properly may be waived..........cccccocneennneeneniinnesinennennne

Personal checks
Sufficiency of funds verification
Right to Financial Privacy Act (1978)

When both Department of Defense manual covering disposal of

. property and solicitation for contract of sale specifically permit bid
deposit to be in the form of a personal check, contracting officer may
accept such a check and need not attempt to determine whether it is
backed by sufficient funds.........c.cococeeveermennnenerenereer s

STATUTES OF LIMITATION
Claims
Filing in other than GAO
Does not meet requirements of 10/9/40 act, as amended
Employee of Forest Service claims per diem in connection with
transfer to seasonal worksite every 6 months for period from May 7,
1973, through Nov. 19, 1976. Claim was subject of grievance proceed-
ing in agency and was not received in General Accounting Office
(GAO) until Jan. 18, 1982. Portion of claim arising before Jan 18,
1976, may not be considered since Act of Oct. 9, 1940, as amended, 31
U.S.C. 71a, bars claims presented to GAO more than 6 years after
date claim accrued. Filing with administrative office concerned does
not meet requirement of Barring Act .....ccccceveeveviniiiinninnnenneciinennnns

SUBSISTENCE
Actual expenses
Maximum rate
Reduction

Meals, ete. cost limitation
Lodging costs incurred
Volume 2 of Joint Travel Regs. does not specify across-the-board
dollar limitation for purpose of determining reasonableness of actual
subsistence claims for meals and miscellaneous expenses. In this
case, accounting and finance officer considered a meal expense to be
excessive and applied a dollar limitation to reimbursement. Absent
sufficient justification for the higher dinner cost, that action is
upheld. It is noted that provisions of 2 JTR para. C4611 limit meal
and miscellaneous expenses reimbursement to 50 percent of high cost
area rate in specific situations where lodging costs are not incurred.
A similar limitation for application to subsistence expenses claims
involving commercial lodging costs could be applied..........cccccoeueuruerrnnnne.
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SUBSISTENCE—Continued
Per diem
Headquarters
Permanent or temporary
Seasonal worksites
Transfer orders not issued
Employee of Forest Service grieved entitlement to per diem in con-
nection with assignment to seasonal worksite every 6 months. We
agree with the Grievance Examiner’s factual determination that the
employee was in a temporary duty status and therefore entitled to
per diem as provided for in the Forest Service’s regulations. No
transfer orders were prepared or relocation expenses allowed in con-
nection with the annual assignment, and the employees maintained
their permanent homes at their official duty station while living in
Government quarters at the seasonal worksite............ccccoeevvrvevrereveennnen.
“Lodgings-plus” basis
Computation
Average cost of lodgings
Annual leave effect
An employee rented a house for a month while on temporary duty,
rather than obtaining lodgings on a daily basis. He went on annual
leave for 1 day during the period but continued to occupy the rented
lodgings that night. The employee’s average cost of lodging for the
purpose of per diem computation on a lodgings-plus basis is to be de-
termined by prorating the total rental cost over the 30 days of tem-
porary duty, excluding the day of annual leave, if the agency deter-
mines the employee acted prudently in obtaining the lodgings for a
month and the cost to the Government does not exceed the cost of
suitable lodging at a daily rate...........coceeeemvmreceeereeeceeeeseessre e
Temporary duty
Headquarters determination. (Se¢ SUBSISTENCE, Per diem,
Headquarters, Permanent or temporary)

TRANSPORTATION

Household effects

Weight limitation
Excess cost liability
Constructive weight basis
Computation formula

To correct error resulting from invalidation of weight certificates,
the constructive weight of the household goods shipment should be
computed and substituted for the incorrect actual weight. Where the
constructive weight under para. 2-8.2b(4) is unobtainable, the weight
of the shipment must be determined by other reasonable means.
Here, mover’s evidence supporting revised constructive weight deter-
mination is unrebutted by employee, is the only evidence of record
on the correct weight of the shipment, and is not unreasonable.
Excess weight charges should be computed on the revised construc-
BIVE WEIZNIL ..ot sttt sttt st et se b nn

Constructive weight substitution
Weight certificate invalid

Transferred employee was assessed weight charges for 4,300

pounds over statutory maximum household goods shipment of 11,000
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TRANSPORTATION—Continued
Household effects—Continued
Weight limitation—Continued
Excess cost liability—Continued
Constructive weight substitution—Continued
Weight certificate invalid—Continued
pounds. Mover admitted that weight certificates were invalid because
200 pounds unrelated to employee’s move were included in weight
due to unintended error and for which mover made refund to Gov-
ernment. The invalidation of the weight certificates does not claim
excess weight costs in the move; rather, a constructive shipment
weight should be obtained under para. 2-8.2b(4) of the Federal Travel
RegUIALIONS ...ttt et ae e s saere s ne e nan
What constitutes
Bicycle/utility trailers
Employee who was transferred to a new duty station claims reim-
bursement for the cost of transporting a bicycle trailer to his new
residence and for temporary storage of the trailer prior to shipment.
The costs of transporting and storing a bicycle trailer are reimburs-
able by the Government since such a trailer may properly be catego-
rized as “household goods,” as defined in para. 2~1.4h of the Federal
Travel Regulations (FTR). Moreover, the FTR does not specifically
prohibit the shipment of a bicycle trailer as household goods................
Rates
Classification
Inapplicable
“Freight, all kinds”
Class rate in quotation
Where formula for determining freight all kinds (FAK) rate of-
fered in carrier’s tender provides for taking percentage of applicable
class 100 rate from appropriate tariff, there is no intention to further
refer to the National Motor Freight Classification to determine each
article’s individual class rating because the formula clearly implies a
class 100 basis and to do so would defeat the obvious purpose of the
tender to offer Government FAK rates which are in the nature of
commodity rates and designed to bypass the classification rating
PLOCESS «.vuveveveteeeiereieessresessssssssssesssssasasastssasssesssetssnsasessnssssnsassssesstntsesessassssenssesssen
Section 22 quotations
Construction
NMFC rule applicability
Weight consideration in shipping same commodity
Generally, for the same commodity, a carrier may not charge a
shipper a greater amount to transport a lesser weight. .........ccccoveneeenen.
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TRAVEL EXPENSES
Mileage. (See MILEAGE)
Vehicles
Use of privately owned
Between residence and terminal
Mileage reimbursement claim. (See MILEAGE, Travel by pri-
vately owned automobile, Between residence and termi-

nal)
TREASURY DEPARTMENT

Treasurer of United States
Relief
Duplicate check losses
Appropriation adjustment
Statutory authority status

Loss in duplicate check case (payee alleges non-receipt of original
check, Treasury issues replacement, payee negotiates both checks)
occurs when second check is paid. In general General Accounting
Office (GAO) thinks 81 U.S.C. 156 (now sec. 3333) is more appropriate
than 31 U.S.C. 82a-2 (now secs. 3527(c) and (d)) to deal with duplicate
check losses. However, in view of conclusions and recommendations
in 1981 report to Congress (AFMD-81-68), GAO thinks problem war-
rants congressional attention. Therefore, to give Congress and Treas-
ury adequate time to develop solutions, GAO will maintain status
quo for reasonable time and will handle cases under either statute as
they are sUbMILERd .........c....coviviiiiieieieeniee e nsasssesssartasesnssassnsnsssssaeas

WORDS AND PHRASES

“Adversary adjudication”

Equal Access to Justice Act

Recovery under the Equal Access to Justice Act of attorney’s fees
and costs incurred in pursuing a bid protest at General Accounting
Office (GAO) is not allowed because GAO is not subject to the Ad-
ministrative Procedures Act (APA) and in order to recover under
Equal Access to Justice Act claimant must have prevailed in an ad-
versary adjudication under the APA........ccooinrviinervccinnnnccnaeens

Bidding rights

Rattlesnake National Recreation Area and Wilderness Act

Rattlesnake National Recreation Area and Wilderness Act of 1980
authorized exchange of Montana Power Company’s lands for equal
value of “bidding rights” for competitive Federal coal leases. Pro-
posed “Exchange Agreement” would require Treasury to pay State of
Montana 50 percent share of total received, including bidding rights,
under sec. 35 of Mineral Lands Leasing Act of 1920, 30 U.S.C. 191,
which provides for remitting “money” received by Treasury. Since
bidding rights are not money, State payment may not be based on
BREIT FECEIPE . ..ccveeeuetiteietcee ettt es e eb e s s st s e e st eassasnenene

“Household effects”

Employee who was transferred to a new duty station claims reim-
bursement for the cost of transporting a bicycle trailer to his new
residence and for temporary storage of the trailer prior to shipment.
The costs of transporting and storing a bicycle trailer are reimburs-
able by the Government since such a trailer may properly be catego-
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WORDS AND PHRASES—Continued

“Household effects”—Continued
rized as “‘household goods,” as defined in para. 2-1.4h of the Federal
Travel Regulations (FTR). Moreover, the FTR does not specifically
prohibit the shipment of a bicycle trailer as household goods. ...............

“Money”

Mineral Lands Leasing Act

Rattlesnake National Recreation Area and Wilderness Act of 1980
authorized exchange of Montana Power Company’s lands for equal
value of “bidding rights” for competitive Federal coal leases. Pro-
posed “Exchange Agreement” would require Treasury to pay State of
Montana 50 percent share of total received, including bidding rights,
under sec. 35 of Mineral Lands Leasing Act of 1920, 30 U.S.C. 191,
which provides for remitting ‘“money” received by Treasury. Since
bidding rights are not money, State payment may not be based on
their TECEIPL. ...t se e s e e e sae et seeseenes
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